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IN THE DISTRICT COURT OF OHIO— FIFTH CIRCUIT.. 
HAMILTON COUNTY, SEPTEMBER TERM, 1852. 


BEFORE MR. CHIEF JUSTICE CALDWELL, PRESIDING, AND MESSRS. JUSTICES 
CARTER, MATTHEWS, AND PIATT. 


Ricnarpson & Company v. Wineate, Surviving PARTNER OF 
Wineate & Snyper. 


BOOK ACCOUNT—EVIDENCE TO EXPLAIN BOOK—CONSTRUCTION OF CHASE’S 
STATUTES, 1295; 29 LAWS, 122; SWAN’S STATUTES, 326; CURWEN’S STAT- 
UTES, SUPPLEMENT, CHAP. 583, SEC. 2. 


Tas was an action of assumpsit, brought by Wingate, as sur- 
viving partner, and C. W. Snyder, against the defendants below, 
A. G. Richardson & Oo,, for ihe balance of an account. The 
defendants offered to prove by one of their firm, a party to the 
record, a set-off, consisting of the items of a book account on the 
books of the firm, purporting to be an account against C. W. 
Snyder, alone; though it appeared on the face of it to have been 
charged at one time against Wingate & Snyder. The witness was 
asked to explain the erasure of the names of Wingate & Snyder, 
and the substitution of that of C. W. Snyder as the other party to 
the account. This was objected to and the objection sustained, and 
the refusal of the court to admit this testimony is the error relied 
on to sustain the present writ. 


Messrs. Smith, Corwine & Holt, and Coffin & Mitchell, for 
plaintiffs in error. 


Messrs. Fox, French & Pendleton, for defendants in error. 
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146 Richardson v. Wingate. 


Mr. Justice Marruews delivered the opinion of the Court. 

The statute authorizes a party to an action to be examined, 
touching the validity of his book account. This pre-supposes the 
existence of a book account. » If there is no book account, the party 
can not be examined on his own behalf. An account once kept, 
and afterward lost or destroyed, can not be received by the oath of 
the party. Now what is a book account? In the first place, it 
must be kept ina book. A talley, or a board, or a slate, or loose 
sheets of paper, is not a book account. Also, it must be an 
account—that is, a formal statement in detail of the transactions 
between two named parties, made cotemporaneously with the trans- 
actions themselves. A list of charges and credits, without showing 
on its face against whom and in whose favor they are made, is not 
a book account—and the definition fails if the entries are not origi- 
nal—made at the time the transactions took place, or immediately 
after. It is this thing—this book account, which our law allows to 
be substantiated by the oath of the party who kept it. The account 
is as material and important part of the testimony as the evidence 
of the party verifying. The account itself must contain upon its 
face everything necessary to charge the party who kept it, by his 
own oath, to supply the proof that it is in trath and in fact what it 
purports to be. It is for the express purpose of supporting the 
statements of the account that the party is allowed to be called. 

The policy of the law, from the necessity of the case, allows the 
statements of a party, made under the circumstances which consti- 
tute them a book account, to be given in evidence. It is left to the 
party to prove by his own oath, only, the circumstances under which 
the statements, as they appear upon the book, were made. If they 
are such as to constitute the account as offered, a book account, then 
he must recover according to the terms of the account, or not at all. 
The ground of the admission of this evidence is the necessity of 
the case, and its credibility is based upon the supposition that state- 
ments made, although by the party himself, at a time when he was | 
under no special temptation to falsify, will be true. Hence the 
charges must be cotemporaneous with the transactions which they 
describe. This principle, of course, rigidly and properly ex¢ludes 

@ In all actions wherein any claim or defense is founded on book accounts of not more 
than eighteen months’ standing, in which is drawn in question the validity or amount of any 
such book accounts, the court or justice may, upon the trial of such action, examine the 
party, under oath or affirmation, touching the validity of such account or accounts, which 
shall be admitted as evidence on the trial; the credibility thereof being left to the jury or 
justice to determine. Chase, 1295; Swan, 326; Curwen, Supplement, chap. 583, sec. 2. 


The American cases upon book accounts are collected and ably discussed in a note to 
Price v. The Earl of Torrington, 1 Smith’s Leading Cases, *139.—Eps. 








Richardson vy. Wingate. 147 





statements of a party made at a subsequent time, and forbids any 
statements of a party, offered as testimony, which add to, explain, 
or take away anything from the face of the account. He is 
allowed to prove the foundation for the introduction of the account. 
When he has done that, the account may be introduced as evidence, 
but must speak for itself. If it can not do that, it is not an account— 
at least, no one can be allowed to speak for it. 

In the case before us, the account offered in defense was not an 
account between the defendants below and the firm of Wingate & 
Snyder. It was an account against C. W. Snyder. It is true that 
the account in the original book appeared at one time to have been 
with Wingate & Snyder, and their names erased. But when that 
erasure took place, whether before any entries were made or after, 
can not be inferred from the face of the paper. For all that 
appears, the account might always, from the beginning, since it 
was an account, have stood against Snyder alone. At any rate, 
when offered, it was not an account against the plaintiff, but against 
an entirely different person. One of the defendants was called to 
prove that the account was wrongly charged against that person, 
and ought to be against the plaintifis. He was called to prove, not 
that his account was just, and true, and valid, as stated, but that it 
was just the reverse, and asking the additional privilege, on the 
trial, of correcting it, to make it fit the case, and to recover upon it 
as corrected. This certainly is in direct opposition to the letter of 
the law, which allows a party to verify, not contradict, his book 
account, and as completely violates its spirit. 

We think the court below committed no error upon this point; 
and as this settles the whole controversy, the judgment below will 
be affirmed. Judgment affirmed. 


<tt> 





; WRITING IN PENCIL. 


TuereE is no authority to show that a contract which the law requires to be in writing 
should be written in any particular mode, or with any specific material. The passage 
usually cited from Co. Litt. 229, a, shows that a deed must be written on paper or parch- 
ment, but it does not show that it must be written in ink. The imperfection of this mode 
of writing in pencil, its being subject to obliteration, and the impossibility of proving it 
when it is obliterated, will prevent its being generally adopted. An indorsement of a bill of 
exchange in pencil, has, therefore, been held sufficient. Geary v. Physic, 5 Barn. & Cress. 
234. Soa memorandum entered in pencil upon a card has been received as evidence of an 
agreement, Jeffrey v. Walton, 1 Starkie’s R. 267; and alterations in pencil, on a regularly 
executed will, have been admitted to probate. Dickenson v. Dickenson, 2 Phillimore, 173. 
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148 Barbat v. Allan. 


IN THE ENGLISH EXCHEQUER. 
APRIL 15, 1852. 


[FROM 10 ENGLISH LAW AND EQUITY REPORTS, 596,] 
Barpat v. ALLAN AND ANOTHER. 


WITNESS — CONSTRUCTION OF LORD DENMAN’S ACT—INADMISSIBILITY OF 
WIFE.* 


The 14 & 15 Vict., chap. 99, has not rendered a wife a competent witness for or against her 
husband in civil proceedings. 

Whether by consent she might be examined as a witness, guere. But, assuming that such 
consent would render her admissible, where the objection had been taken, it was held to 
be discretionary with the judge whether he would allow the objection to be withdrawn. 


Assumpsit for work and labor, money paid, and on an account 
stated. 

Pleas, the general issue, and that the defendant was induced to 
make the promise by fraud. 

At the trial, before Pollock, C. B., at the Middlesex Sittings after 
Michaelmas term, 1851, the plaintiff’s case was proved by the evi- 
dence of a witness who had acted as his agent in making the con- 
tract. It was then proposed by the counsel for the defendants to 
call the wife of the defendant Allan to establish the fraud by subse- 
quent admissions of this witness. The counsel for the plaintiff 
objected that the 14 & 15 Vict., chap. 99, had not rendered her a 
competent witness, and Pollock, C. B., intimated his assent to the 
validity of the objection. No decision, however, having at that 
time been given by either of the courts, the plaintiff’s counsel, 
desirous to avoid further litigation, offered to waive the objection. 
This his lordship, however, refused to allow, and the wife was 
rejected as a witness. 

A rule nisi for a new trial was subsequently obtained, on the . 
grounds, first, that the wife was a competent witness; and, secondly, 
that even if not, she was admissible when the objection had been 
waived. Against this rule— 


Hertslet now showed cause. The authorities show that prior to 
the recent statute the husband and wife were not competent for or 
against each other, and that this incompetency rested upon other 





*See the previous cases collected and commented on in 9 Western Law Journal, 326, 
499; 10 Western Law Journal, 54. 


/ 
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grounds than a mere pecuniary interest. In Hall v. Hill, 2 Str. 
1094, the action was brought for wages earned by the wife of the 
plaintiff, and her admission of having received £20 in payment 
was not allowed to be given in evidence against the husband. 

[Piarr, B. That was an admission by an unauthorized agent. ] 

Lord Kenyon said in Davis v. Dinwoody, 4 Term Rep. 678, 
‘** Husbands and wives are not admitted as witnesses either for or 
against each other; from their being so nearly connected, they are 
supposed to have such a bias upon their minds that they are not to 
be permitted to give evidence either for or against each other.” In 
Buller’s Nisi Prius, p. 286, a, it is said, *‘ Husband and wife can 
not be admitted to be witnesses for each other, because their inter- 
ests are absolutely the same; not against each other, because con- 
trary to the legal policy of marriage.’”’ The 14 & 15 Vict., chap. 
99, has made no alteration in this respect, according to what is 
understood to be the opinion of the judges. Lord Truro, giving 
judgment in Percival v. Caney, 18 Law Times, 249, said, ‘* The 
long established rule of law is, that a wife can not be examined for 
or against her husband ; and no alteration has yet been made in 
that established rule of law. It is a rule founded on a principle 
which is more valuable even than the administration of justice—the 
necessity of preserving the confidence and happiness of domestic 
life.” 

[Pottoox, C. B. We are agreed in this court that the wife is not 
admissible. ] 

Then, the other question is, whether such an objection can be 
waived, and whether, notwithstanding the consent of both parties, 
the Lord Chief Baron was not right in rejecting the wife’s evidence. 
A judge is bound to try according to the established rules of law. 
He could not, for instance, by the consent of the parties admit the 
evidence of a person who was ignorant of, or did not recognize, the 
binding nature of an oath. 

[Parxe, B. There was a case recently in Ireland in which Lord 
Clarendon was examined without being sworn; but the objection 
not having been insisted on at the time, the court refused to disturb 
the verdict. | 

In Taylor on Evidence, vol. 2, p. 906, it is said, ‘‘ Whether the 
rule may be relaxed so as to admit the wife to testify against the 
husband by his consent the authorities are not agreed. Lord Hard- 
wicke was of opinion that she was not admissible even with the 
husband’s consent.”” For this Barker v. Dixie, Ca. T. Hard. 264, 
is cited, where, in an action for a malicious prosecution, the 
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150 Barbat vy. Allan. 


defendant being willing that the plaintiff’s wife should be exam- 
ined, Lord Hardwicke said, ‘‘ The reason why the law will not 
suffer a wife to be a witness for or against her husband is, to pre- 
serve the peace of families; and therefore I shall never encourage 
such a consent ;” and. she was not examined. The same rule has 
been adopted in America, and the wife uniformly rejected. 

[Parxe, B. In Pedley v. Wellesley, 3 Car. & P. 558, Best, C. 
J., offered to receive the evidence of the wife against her husband 
if he would consent, and said, ‘‘ Lord Mansfield once permitted a 
plaintiff to be examined with his own consent. Some of the 
judges doubted the propriety of that permission, but I think it 
was right.’’ Lord Mansfield seems to be a mistake for Chief Jus- 
tice Mansfield. 

Martin, B. Yes; the case referred to is Norden v, Williamson, 


1 Taunt. 378. ] 


H. Giffard, in support of the rule. At common law, the ground 
of the exclusion of the parties to a suit was solely on the ground 
of interest in the event—Warrall v. Jones, 7 Bing. 398, 399, per 
Tindal, C. J.; S.C. 9 Law J. Rep. C. P. 70; Pipe v. Steele, 2 Q. 
B. Rep. 736; 2 Taylor on Evidence, 872. For this reason, a 
defendant against whom a nolle prosequi has been entered is 
admissible—Afilalo v. Fourdrinier, 6 Bing. 306; S.C. 8 Law J. 
Rep. C. P. 33. The evidence of married persons for or against 
each other was consequently inadmissible, as their interests were 
supposed to be identical. They were duw anime in una carne— 
Co. Litt. 6, b. Had there been any other reason, such as the sup- 
posed sacredness of domestic life, they would not be admissible 
against each other where the proceedings were against third parties. 
But in Annesley v. The Earl of Anglesea, 17 St. Tri. 1276, a wife 
was examined as to whether her husband was to be believed upon 
his oath. In O’Conner v. Majoribanks, 4 Man. & G. 435; 8. C. 
12 Law J. Rep. (N. 8.) C. P. 161, where the personal represent- 
atives of a deceased husband brought trover against the defendant 
for goods of the deceased in his possession, he was not allowed to 
call the widow to prove that she had pledged the goods with him 
by the direction of her husband. But when counsel argued that 
the admission of such evidence would violate the sacredness of con- 
jugal communications, Maule, J., said, ‘‘ The rule can hardly stand 
upon that ground. If the question had arisen between third par- 
ties, the widow might clearly have been called to prove she had 
pledged the plate with her husband’s consent or by his authority. 
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That puts an end to the sacredness of conjugal communications as 
the foundation of the rule contended for.” 

[Portock, C. B. Iam not prepared to express an assent to those 
observations. The rule is, that so far as the law can respect those 
communications it does so, but it can not do so in all instances, as 
where the husband and wife are not parties to the proceedings at all.] 

The statute, construed according to the ordinary rules, shows the 
wife to be admissible. Lord Denman’s act having abolished objec- 
tions as to interest, except in the case of parties, the Ist section of 
the 14 & 15 Vict., chap. 99, repeals that exception, and after the 
general enactment that parties may be witnesses, [see these sections 
in the judgment of Parke, B.] the 3d section contains a proviso 
that ‘‘ nothing in this act shall render in any criminal proceeding any 
husband competent or compellable to give evidence for or against 
his wife, or any wife competent or compellable to give evidence for 
or against her husband.” The maxim, expressio unius est exclusio 
alterius, applies, and also the rule that a statute is to be construed 
so as, if possible, to give effect to every provision in it. Unless the 
wife be admissible, this proviso is useless. Even if the wife be not 
admissible, the objection may be waived. An attorney, for instance, 
may, with his client’s consent, disclose matters intrusted to him pro- 
fessionally. In this case the knowledge of the fact to be proved 
was not acquired from the husband, but independently of him. 

Parke, B. I am of opinion that this rule must be discharged. 
If the Court were called on to form an opinion whether, when a 
party expressly makes an objection to the competency of a wife as a 
witness against her husband, and then offers to waive the objection, 
the Court should interpose and say, ‘‘ As ministers of justice, we 
can not allow this,” I should pause before concurring with my Lord 
Chief Baron in the course he took on this occasion. I do not say 
that he was wrong; for it is clearly in the discretion of the judge 
at a trial to allow or disallow an offer to withdraw an objection. 
With respect to the main question in this case, I clearly think the 
wite is not a competent witness in a civil suit to which her husband 
is a party. She was incompetent in such cases by the common law, 
and I do not stop to inquire whether that was simply on the ground 
of interest, or of the relationship between the parties, though the 
latter is the reason usually assigned in the books; and it is clear 
that by the recent Law of Evidence Act, 14 & 15 Vict., chap. 99, 
it was never meant that the wife should be a competent witness for 
or against her husband. The question then is, whether it really 
does make her competent. The act called Lord Denman’s Act, the 
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152 Barbat v. Allan. 


6 & 7 Vict., chap. 85, ‘‘ for improving the law of evidence,” enacts 
that ‘*no person offered as a witness shall hereafter be excluded by 
reason of incapacity from crime or interest from giving evidence, 
either in person or by deposition, according to the practice of the 
court, on the trial of any issue joined, or of any matter or question, 
or any inquiry arising in any suit, action, or proceeding, civil or 
criminal, in any court, or before any judge, jury, sheriff, coroner, 
magistrate, officer, or person having, by law or by consent of par- 
ties, authority to hear, receive, and examine evidence; but every 
person so offered, may, and shall be admitted to give evidence on 
oath, or solemn affirmation, in those cases wherein affirmation is by 
law receivable, notwithstanding that such person may or shall have 
an interest in the matter in question, or in the event of the trial of 
any issue, matter, question, or inquiry, or of the suit, action, or 
proceeding in which he is offered as a witness, and notwithstanding 
that such person offered as a witness may have been previously con- 
victed of any crime or offense.” All objections on the ground of 
interest being thus taken away, the act goes on, ‘* Provided that 
this act shall not render competent any party to any suit, action, or 
proceeding individually named in the record, or any lessor of the 
plaintiff, or tenant of premises sought to be recovered in ejectment, 
or the landlord or other person in whose right any defendant in 
replevin may make cognizance, or any person in whose immediate 
and individual behalf any action may be brought or defended, either 
wholly or in part, or the husband or wife of such persons respec- 
tively,” etc. By this statute, therefore, all objections on the ground 
of interest were removed, except in the cases of the persons enumer- 
ated in the proviso, who still remained incompetent. Then, the 
recent statute renders competent a portion of those so excepted, but 
not all. The ist section repeals so much of the proviso in the 
former act as enacts, that nothing in that act shall ‘“‘render com- 
petent any party to any suit, action, or proceeding individually 
named in the record, or any lessor of the plaintiff, or tenant of - 
premises sought to be recovered in ejectment, or the landlord or 
other person in whose right any defendant in replevin may make 
cognizance, or any person in whose immediate and individual 
behalf any action may be brought or defended, either wholly or in 
part.” The 2d section enacts, ‘‘ That the parties in whose behalf 
any such suit, action, or other proceeding may be brought or 
defended, shall, except as hereinafter excepted, be competent and 
compellable to give evidence, either wva voce or by deposition, 
according to the practice of the court, on behalf of either or any of 
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the parties to the said suit, action, or other proceeding.” But it 
leaves out of that category the cases of the husbands and wives of 
the parties, who, therefore, remain incompetent, as they were under 
the 6 & 7 Vict., chap. 85. The only colorable argument in favor 
of the defendant is that founded on the language of the subsequent 
section, in which it is provided, perhaps unnecessarily, that nothing 
in the act contained shall render the husband or wife ‘‘ competent 
or compellable to give evidence for or against each other” in crim- 
inal proceedings. It is said, that from these negative words we 
may imply the affirmative proposition that they are to be competent 
in other cases. I think we ought to make no such implication. 
The 3d section is not so fully worded as it might have been, and 
perhaps only mentioned criminal proceedings as those in which hus- 
band and wife were most likely to’ be offered as evidence against 
each other, leaving the law in all other cases as it stood under the 
former section. I have not had to consider this question to-day for 
the first time. Immediately after the act passed into law I gave it 
much consideration, and was satisfied that it had not the effect of 
rendering the husband and wife competent in these cases. I think, 
therefore, that my Lord Chief Baron was right in the course he 
took on this occasion. 


Pratt, B., concurred. 


Martin, B. Iam entirely of the same opinion. Clauses of this 
kind frequently occur. During the passage of a bill through par- 
liament, a suggestion is made of some possible evil to result from 
the proposed enactment; on which ground the member having 
charge of the bill says, ‘‘I will put in a clause to meet the diffi- 
culty.” The presence of a clause thus introduced ought not to be 
made the foundation of an argument in construing the statute. In 
the present case, it was objected that the wife was not admissible 
as a witness against her husband, and I think that the Lord Chief 
Baron was right in holding her incompetent.. On that, the counsel 
for the plaintiff, recollecting what had been done in some other 
cases, Offered to withdraw his objection, but his lordship said in 
substance, ‘‘ You need not do so, for I am convinced I am right.” 
If the question had been as to the general right of counsel to waive 
an objection to illegal evidence, I agree with my brother Parke, it 
would be matter for consideration. 


Pottock, ©. B. I quite agree that this rule ought to be dis- 
charged. The effect of this statute, compared with what is com- 
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monly called Lord Denman’s Act, is to my mind perfectly clear. 
The 3d section of the recent act is not, however, open to the 
explanation suggested by my brother Parke; for Lord Truro, in 
one of his publie judgments, explains exactly. how it came to be so 
framed. While, however, I allude to that, I must at the same time 
say, that the history of a clause in a statute, attested by the per- 
sonal knowledge of members of the legislature, is certainly no 
ground of decision in a court of law, and I think it right to guard 
myself against the supposition that we could resort to such means 
to find out the meaning of a statute. Lord Truro, in Percival v. 
Caney, stated, that when the bill was before the House of Lords, 
he moved that the clause which gave the courts of law the power 
of examining the wife be struck out, and it was struck out accord- 
ingly. In the body of the bill, however, and in another clause, 
there was a power given for the reception of the evidence of the 
wife in certain cases, and in the trial of criminal offenses. That 
clause, by an oversight, and in consequence of the late hour at 
which the bill was discussed, had been permitted to remain; and 
one of the judges, seeing that the evidence was receivable in cer- 
tain specified cases, assumed that it was receivable in all, although 
the general clause had been struck out. It must be admitted, that 
a scintilla of argument for the defendant may be founded on the 
construction of the language of this 3d section, thus inserted ew 
maori cautela. But the Ist section goes the other way, and I 
think that the inference from that section is stronger than the some- 
what feeble inference deducible from the 3d; and, consequently, 
that the wife of the defendant in this case was inadmissible as a 
witness, if the objection to the testimony was properly taken. With 
respect to the other matter, my impression continues the same as at 
the trial. I think that a judge is bound to administer the whole 
law of England, the laws of evidence included; and although a 
practice has crept in of allowing objections to evidence to be waived, 
it is always a question for the presiding judge, whether he will per- 
mit that, and he would always be justified in calling on the parties 
to adhere to the law. Strictly speaking, all objections to the com- 
petency of a witness ought to be taken on the voir dire, and before 
he is examined at all. I have known judges say to counsel object- 
ing to a witness, ‘‘ He has been sworn in chief—it is too late.’”’ In 
those cases, therefore, where persons have been admitted by con- 
sent, who had an avowed interest in the suit, it was only going 
back to the old rule, and the party did not waive an objection so 
much as a regulation in his own favor, and it has been the practice 
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in modern times to reject a witness whenever his interest has been 
discovered. This was settled in Jacobs v. Layborn, 11 Mee. & W. 

865; S.C.12 Law J. Rep. (N. 8S.) Exch. 427. I do not think, 

therefore, that the practice in those cases is any authority here; but 
at all events the allowing the withdrawal of this objection w as for 
the discretion of the judge. If a judge is bound to receive eyi- 
dence because the parties agree to it, I do not see why if they were 
to agree that a witness should give his evidence unsworn, or that a 
person might be examined who has no sense of religion, those per- 
sons might not be examined. But the consent of parties will not 
entitle them to have an affidavit read which is not admissible. I 
shall always insist on testimony coming in the form in which it is 
legally binding, and shall not receive any other, even with consent. 
Some additional light may be thrown on this subject by this—that 
when parties are directed to be examined by order of a court of 
equity, they are not told that they shall consent to those witnesses 
being examined, (which would be enough if the defendant’s counsel 
be right in his argument;) but there is a positive order on the court 
to receive the evidence. I, therefore, think that the judge is, at 
least in his discretion, entitled to insist that the law of England 
shall be administered, and when any departure from it is proposed, 
to say to the parties, ‘You shall not make a law for yourselves.” 
I agree, however, with the rest of the Court, that where a witness is 
found incompetent, and rejected, it is quite too late, except at the 
discretion of the judge, to permit him to be examined by consent. 

Rule discharged. 


IN THE DISTRICT COURT OF OHIO— FIRST DISTRICT. 
HAMILTON COUNTY, NOVEMBER TERM, 1852. 


BEFORE MR. CHIEF JUSTICE CALDWELL, AND MESSRS. JUSTICES CARTER, 
MATTHEWS, AND WOODRUFF. 


Cuaritotre Upsonn v. Jonn Ewrna anp Aveausta Ewrna, ais 
Wire, AND OTHERS, 


RELEASE OF SECURITY BY JOINT OBLIGEES—-RULE IN EQUITY — MORTGAGES. 


It is a well settled rule of law, that one or more of several joint obligees or covenantees 
may release a joint debt or obligation, or may do anything to effect a settlement or 
arrangement of the claim. A release executed by five of six co-mortgagees of the mort- 
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156 Upjohn v. Ewing. 


gage debt, was therefore held, in this case, to be a discharge of the mortgage, and a bil] 
brought by the sixth mortgagee to subject the mortgaged premises to the payment of one- 
sixth of the mortgage debt, was dismissed. 


Tuts was a bill in chancery, which came into this Court on appeal 
from the Commercial Court. The facts are stated in the opinion of 
the Court. 


Mr. 7. J. Strait, for complainant, claimed a decree of foreclosure 
for one-sixth of the mortgage debts, and an order for sale of the 
mortgaged premises. 

Mr. /. Ball, for defendants, resisting, made the following points: 

First—The decree of the Supreme Court, being between the 
same parties and in relation to the same subject matter, is a bar to 
this suit. 2 Story’s Equity, page 705, sec. 1523. 

Second—W here five out of six joint creditors or mortgagees 
unite in a release to their debtor, the sixth is barred, and the release 
is conclusive upon all. 1. As to partners the rule is familiar. 
Story on Partnership, sections 115 and 252. 2. It also applies to 
joint creditors not partners, and to trustees. Austin v. Hall, 138 
Johnson’s R. 286; Decker v. Livingston, 15 Johnson’s R. 479; 
Hoffman v. Dunlap, 1 Barbour’s 8. C. R. 185; Wallace e¢ al. », 
Kelsall, 7 Meeson & Welsby R. 264; Husband v, Davis, 4 English 
Law and Equity R. 342; 2 Burrow, 978; Joy e¢ al. v. Wurtz et al., 
2 Washington’s C. C. R. 268. 

Third—The debt, if any, is due from Bonsall’s estate to the six 
mortgagees jointly, and a bill by one of the joint mortgagees to 
foreclose one-sixth of the mortgage debt, can not be maintained. 
Lowe v. Morgan, 1 Brown’s Chancery R. 369. 


Mr. Justice Wooprurr delivered the opinion of the Court. 

This suit is brought to foreclose one-sixth of two mortgage debts, 
being the interest of the complainant therein. . 

Joseph Bonsall executed two mortgages to the complainant and 
her co-mortgagees, being six sisters; one in October, 1836, for 
$6,000, and one in July, 1838, for $3,750, both on the sarhe prem- 
ises, situated on Fourth street, west of Western Row, in Cincinnati. 
In November, 1839, Bonsall sold and conveyed thirty feet by one | 
hundred of said premises to John Brewster, with the understanding 
that his lot should be released from the mortgage liens; and Brews- 
ter refused to pay the whole purchase money to Bonsall until he 
produced a release of said liens so far as the thirty feet were con- 
cerned. A release was obtained on the 2d of June, 1841, from all 
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the mortgagees, except the complainant; and on the 1st November, 
1842, Brewster sold and conveyed said lot to Augusta Kimball, 
now the wife of said respondent, Ewing. On the 8th July, 1845, 
the mortgagees, including the complainant, brought an action of 
ejectment on the mortgages, to obtain possession of the lot sold to 
Augusta Kimball; and, in 1846, Ewing and wife filed a bill in the 
Supreme Court of this county, to establish said release and quiet 
their title. A decree was obtained to that effect, reserving to the 
present complainant whatever right she might have in equity, to 
subject said premises to the satisfaction of the sixth of the balance 
due on said mortgage debt, or to recover the same against her co- 
mortgagees; and the present bill is the result of the foregoing liti- 
gation. 

The decision of this case depends upon the construction to be 
given to the release signed by five of the six mortgagees above men- 
tioned. It will be observed that the object of the release was to 
obtain payment from Brewster, of the balance of the purchase 
money due by him, and which Bonsall agreed to pay to the mort- 
gagees. It is a well settled rule of law, that one or more of several 
joint obligees or covenantees may release a joint debt or obligation, 
or may do anything concerning the sum. to effect a settlement or 
arrangement of the claim. In this case; the release was given to 
enable Bonsall to obtain payment of Brewster of the balance due, 
and apply the same to the mortgage due the complainant and her 
co-mortgagees: this was an act done for their benefit, and whether 
or not Bonsall complied with his promise so to apply the money, 
they having put it in his power to affect the interest of Brewster, 
neither he, Brewster, or his grantee, Augusta Kimball, ought to be 
prejudiced thereby. 

If a co-creditor can release the whole of a joint debt, we can see 
no reason why he may not also release the security, that being a 
mere incident, as a mortgage is held to be with respect to the debt 
secured by it. 

We can find no authority to the contrary of this general proposi- 
tion; none is cited by counsel, and there seems to be no reason for 
any difference between the nature of the security to be released. 
Joint creditors are also considered, with respect to each other, as 
co-trustees, and will be liable as such. We, therefore, think that 
the remedy of this complainant, if she has been prejudiced by their 
acts, is more properly against them. Bill dismissed. 
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Wuerstone, ApMINIsTRATOR OF Mappock, v. THorp, Mears, anp 
OTHERS. 


APPEALS TO DISTRICT COURT BY ADMINISTRATOR — PERFECTED AT THE NEXT 
TERM — CONSTRUCTION OF CURWEN’S STATUTES, CHAP. 1124, SEC. 6; 50 
LAWS, 94, SEC. 6.— DISMISSING APPEAL. 


Although an administrator is not required to give bond to perfect an appeal made by him, 
it is necessary for him to use due diligence in perfecting his appeal, by causing the trans- 
cript and papers to be filed at the next term of the District Court after the end of the term 
of the court below, 


Tats case was docketed as an appeal from the Commercial Court 
of Cincinnati, whose decision of it is given on page 303 of the 
ninth volume of this Journal. It came before this Court upon the 
motion by defendants to dismiss the appeal, on the ground that the 
transcript was not filed in time to give this Court jurisdiction. 

At the October term, 1851, of the court below, a final decree 
was rendered, dismissing the complainant’s bill, and notice of 
appeal was duly entered by him. The next term of the District 
Court after the decree, was held in April, 1852; and at the next 
term after that, the September term, 1852, the transcript and papers 
were first filed; whereupon the defendants made their motion to 
dismiss. The motion was continued until this term. 


Messrs. Chase & Ball, and Morris, Tilden & Rairden for the 


motion. 
Messrs. Storer & Gwynne resisting it. 


Mr. Chief Justice Catpwetu delivered the opinion of the Court, 
and held that the statute exempts an administrator from giving 
bond as required of other parties: in order to perfect his right to 
an appeal, (50 Laws, 94,) it is necessary for him to use due dili- 
gence in perfecting his appeal, by causing the transcript and papers 
to be filed at the next term of the District Court after the end of 
the term of the court below, if the period of thirty days shall have 
elapsed since the end of such term; and that he can not be per- 
mitted to delay perfecting his appeal for an indefinite period, for 
such a practice would mislead parties, and tend to protract litiga- 
tion unreasonably. The appellant having suffered the April term 
of this Court to pass by without causing his transcript to be filed, 
it was too late to file it at the September term, and the appeal -will, 
therefore, be dismissed. Appeal dismissed. 
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IN THE MONTGOMERY, OHIO, COMMON PLEAS. 
NOVEMBER 29, 1852. 


BEFORE MR. JUSTICE HART. 


Tue Srare or Onto, oN THE RELATION oF CuArtes B. More- 
House, v. Witit1amM Rosrnson, ConsTaB.e. 


[ PRACTICE — CAPIAS AD RESPONDENDUM — SUFFICIENCY OF AFFIDAVIT— 
CONSTRUCTION OF 2 CURWEN’S STATUTES, CHAP. 432; 41 LAWS, 28. 


An affidavit that a debtor is “‘ about to remove out of the state to defraud his creditors” is 
not sufficient to justify the issuing of a capias ad respondendum under the act of Feb- 
ruary 7, 1842, (2 Curwen’s Statutes, chap. 432; 41 Laws, 28,) which requires the affidavit 
to state “‘that the defendant or debtor is about to remove his person out of the state or 
county, with intent thereby to defraud his creditors.”—Eps. W. L. J.] 


Arpiication for a writ of habeas corpus. The applicant, Charles 
B. Morehouse, was arrested on a capias ad respondendum, wpon the 
affidavit of William Shaffer, setting forth that the applicant (More- 
house) was ‘‘justly indebted to him (affiant) in the sum of thirty- 
one dollars and eighty-nine cents; and that said Morehouse was 
about to remove out of the state to defraud his creditors.” 


Mr. C. LZ. Vallandigham moved to discharge the applicant on 
common bail, and made several points, two only of which it will be 
important to note. 

Lirst—That the affidavit was defective in not disclosing the facts 
and circumstances tending to “‘establish” that the petitioner was 
‘‘about to remove his body out of the state, with intent thereby to 
defraud his creditors.”’ On this point he referred to Hockspringer 
v. Ballenburg, 16 Ohio R. 304, as the judgment of a divided court, 
and a case frequently and freely questioned by the bar, and main- 
tained that under the stricter rule intended by the new constitution, 
it‘ought not to be regarded as a binding authority. He referred to 
Messenger v. Lockwood, 9 Western Law Journal, 521; also, by 
analogy, to the injunction act of February 25, 1848, Curwen’s 
Statutes, chap. 866; 46 Laws, 96, which requires, even as prelim- 
inary to tying up property, that the facts shall be set out; and to the 
strictness in cases under it, required by our courts. Putnam’s Ad- 
ministrator v. Putnam’s Heirs, 18 Ohio R. 347. 

Second—tThat the affidavit was defective in not pursuing the lan- 
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guage of the statute of February 7, 1843,* either literally or sub- 
stantially—omitting wholly the words, ‘‘ with intent thereby.” He 
maintained that the Court could intend nothing; that the decision 
in the 16 Ohio Reports contemplated a literal, certainly a strictly 
substantial pursuing of the language of the statute; that by analogy 
to the proof required in actions of slander, the substance of the 
words, and not merely of the cause, ought to be demanded; that 
there was a material difference in the nature of things, between the 
language of the affidavit, ‘to defraud,” and of the statute, ‘“‘ with 
intent thereby to defraud ;” that the injunction act of February 25, 
1845,” recognized such a distinction—the language of that act being 
in a similar case, ‘“‘ with intent or so as to defraud,” etc.—the one 
looking to the guo animo of the act, the other to its consequences 
merely; and that as a case of frawd must now be made out, the 
corrupt intent must be averred. 


Messrs. Conover & Craighead, contra. 


Hart, J., overruled the first point, but sustained the second, 
upon the grounds and reasoning urged. 
Whereupon the applicant was discharged on common bail. 





IN THE MORROW, OHIO, COURT OF COMMON PLEAS. 
OCTOBER TERM, 1852. 


BEFORE MR. JUSTICE STEWART. 


Joun G. Kenonacxer v. Tur CLevetanp, Cotumsus anp CincIn- 
watt Rarroap Company. 


[ FENCES — LOCOMOTIVE KILLING ANIMALS ON THE TRACK — RAILROADS — 
LIABILITY OF. 


A railroad company is not liable to a person who allows his animals to stray upon the track, 
at other places than the regular crossing, for running over them, although the engineer, 
who might have safely stopped his engine and allowed them to get out of danger, con- 
tinued to run it at unabated speed.c—Ens. W. L. J.] 





® Curwen’s Statutes, chap. 432; 41 Laws, 28. 
> Curwen’s Statutes, chap. 866; 46 Laws, 96. 
¢ Fences were designed to keep one’s own cattle at home, and not to guard against the 
intrusion of those belonging to other people. See Tonawanda Railroad Company v. Mun- 
ger, 5 Denio, 255; note to Hess v. Lupton, 7 Ohio R. 217, Emerson’s edition. ‘* Suppose 
one sells a piece of pasture lying open to another piece of pasture, which the vendor has; 
vendee is bound to keep his cattle from running into the vendor’s piece,” Gould, J., in Ten- 
ant v. Goldwin, 6 Modern, 314, in 1705.—Eps. W. L. J. 
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Tus was a suit brought to recover damages for hogs of the 
plaintiff, killed upon the road by the locomotive of the company. 


Mr. Kirkwood, for the plaintiff. 
Mr. D. H. Young, for defendant. 


Counsel on part of the plaintiff introduced evidence tending to 
prove that the track of the road is located through the farm of 
plaintiff; that on the 17th day of April, 1851, a train of cars be- 
longing to the defendants, and under the control of defendant’s ser- 
vants, passed over that part of the road located upon plaintiff’s 
farm, at their usual speed, and killed six hogs of the plaintiff, being 
thereon ; that though, from the situation of the road, the ears, 
without injury or damage, might have been stopped in time to allow 
the escape of the hogs, they were not checked or stopped. The 
plaintiff then rested. 

The defendant adduced no evidence. 

The plaintiff’s counsel asked the Court to charge the jury, that 
if they were satisfied from the evidence that the servants of the 
company could, by the exercise of ordinary care and caution, have 
so stopped and checked the motion of. the train of cars as to have 
permitted the escape of the hogs of the plaintiff without injury or 
damage, and that they did not check or attempt to check the speed 
of the train of cars, but continued to run them at their ordinary 
and unabated speed, by reason of which the hogs were killed, then, 
and in that case, the plaintiff was entitled to a verdict for the value 
of the hogs; which instruction the Court refused to give, but charged 
and instructed as follows: 

First—That the defendant has a right to have the track of said 
road free from obstruction, so that the trains may run thereon with 
safety, subject to be crossed only on public highways and regular 
private crossings ; and, therefore, 

Second—That if the jury find from the evidence that the hogs 
were upon the road, and at other places than the regular crossings 
when killed, then, although the defendant killed them when pro- 
ceeding at usual and unabated speed, the plaintiff hath only sus- 
tained damage and not injury, and the defendant is not liable 
therefor. Verdict for defendant. 


11 
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IN THE COMMERCIAL COURT OF CINCINNATI. 
NOVEMBER 20, 1852. 


BEFORE MR. JUSTICE KEY. 


Mosrs F. Criater v. Lyte & Pigman anp Tuer Eacte Insur- 
ANCE CoMPANY. 


[REPORTED BY T. C. WARE.] 


PRACTICE IN CHANCERY NOTICE OF PLEADINGS FILED — CROSS-BILL— 
WHEN SUBPGNA NECESSARY ON. 


As a general rule no subpeena is required upon a cross-bill, where the party filing it had an 
interest or right to, or lien upon the subject matter of the litigation. It is otherwise 
where such lien or interest is acquired by the filing of the bill. 


Tue complainant filed his bill against the defendants, alleging 
that he had obtained a judgment at law against the defendants, 
Lyle & Pigman, and that the Eagle Insurance Company were 
indebted to Lyle & Pigman in the sum of $1,400 and upward, 
and prayed a decree against the Company for the amount of’ his 
judgment. Before a decree was entered, Joseph S. Peebles, upon 
leave of the Court, filed his answer and cross-bill against Lyle & 
Pigman and the Eagle Insurance Company, alleging that he was a 
judgment creditor of Lyle & Pigman, and that the Eagle Insurance 
Company were indebted, etc., and asking a decree against the 
Company for the amount of his debt. No subpcena was issued 
upon the cross-bill, and no rule against the defendants to answer. 
Decrees were entered pro confesso upon the original and cross-bills, 
and afterward the Eagle Insurance Company moved the Court to 
set aside the decree as to Peebles as being irregularly entered. 

The Court held, 

First—That as a general rule, the defendants were bound to 
take notice of the answer and cross-bill equally with other plead- 
ings, under the statute, without a subpeena or rule to answer. 

Second—That no subpoena was required, where the defendant, 
asking to be made a party, and filing his answer and cross-bill, had 
an interest in, or right to, or lien upon the subject matter of the 
litigation. It is otherwise where he acquired an interest or lien 
upon the subject matter by the filing of the bill. In the case at bar, 
the defendant, Peebles, acquired his lien upon the fund by the filing 
of the cross-bill. Motion granted and decree set aside. 





Case & Leohner v. State of Ohio. 


IN THE DISTRICT COURT OF OHIO. 
HOCKING COUNTY, AUGUST TERM, 1852. 


BEFORE MR. JUSTICE THURMAN, PRESIDING, AND MESSRS. JUSTICES NASH AND 
WHITMAN. 


Case & Leonner v. Toe Strate or Onto, ror THE UsE oF Etiz- 
ABETH, Mary anp Repecoa Funx. 


[REPORTED BY MR. JUSTICE NASH. ] 
GUARDIAN’S BOND — SUITS THEREON — LIABILITY OF GUARDIAN. 


The late Court of Common Pleas had authority to require a guardian to give a second bond 
in case the first had become insufficient. 

The grant in the constitution, of the jurisdiction to appoint guardians, carried with it all 
incidental powers necessary to the proper execution of the main power. 

The taking of bonds from guardians for the faithful discharge of their trust is an incidental 
power necessary to a proper execution of the power to appoint. 

The statute requiring a bond from guardians before entering upon the duties of their appoint- 
ment does not impair or restrict the constitutional power of the court to require bonds and 
security; its only effect is to prevent an appointment from becoming effective unless a 
bond is first given. 

A second bond thus taken will cover money before that time received by the guardian, 
unless the condition of the bond shows that such was not the intention of the court and 
parties to it. 

A condition that the guardian shall well and truly discharge all and singular the duties of 
guardian according to law, is broad enough to cover money in the hands of guardian at 
the time of its execution. 

The failure of a guardian to settle his accounts within three years from his appointment is 
a breach of the condition of his bond. 

For a guardian to convert the money of his ward to his own use, is, of itself, no breach of 
his bond. 

A guardian is not authorized to pay his ward’s money either to the state, the obligee in the 
bond, or to his ward, until he attains his majority. 

To constitute a refusal to pay a good breach, the declaration should aver a special demand, 
with time and place, and the words, though often requested, will not be sufficient. 

A demand, to be valid, must be made by a party entitled to receive, and give a discharge 
for, the money, and the declaration should so set it forth. 

An averment, therefore, that the guardian had converted the wards’ money to his own use, 
and refused to pay the same to the said plaintiff or said minors, though often requested so 
to do, was held to be insufficient, and to show no breach of the bond. 

When the declaration contained an assignment of two breaches of a bond, one good and 
the other bad, and the record showed a general verdict and judgment, the court will not 
reverse the judgment, but presume the damages assessed on the breach well assigned. 

When a person is appointed guardian of several minors at the same time, his appointment 
is a several appointment for each, and not a joint appointment for all, and a separate bond 
ought to be given for each ward. 

Long usage has, however, sanctioned a single bond in such cases, and such a bond was held 
to be a good security for the separate interests of each. 

It is error, however, to bring a suit on such a bond for the joint use of all of the wards; 
their interests being several, the suit must be for the interest of a single ward. 

After judgment has been obtained by one, the others may, by scire facias, have execution 
for the several amounts due them. 

It seems that when a suit is thus instituted for the use of several, the plaintiff may amend by 
striking out all the names but one, and proceed in the case to recover the amount due him. 
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Tuts was a writ of error sued out by the plaintiffs to reverse a 
judgment of the late Court of Common Pleas in this county. The 
action was debt on a bond executed by said Case & Leohner with 
Baker & Cox, now deceased. The declaration and bill of excep- 
tions disclosed the following facts :— 

In 1842 Eli Baker was appointed guardian of said Elizabeth, 
Rebecca and Mary, minors, by the Common Pleas of Hocking 
county, and gave bond with security. At June term, 1845, the 
said court made an order that said Eli Baker should give additional 
security ; and thereupon he gave the present bond, with said Case, 
Leohner, and Cox, now deceased, as his securities, payable to the 
state of Ohio, in the penalty of $100, and conditioned that the said 
Eli Baker should well and truly discharge all and singular the 
duties of guardian, as aforesaid, to the said minors, according to 
the laws and usages of the state aforesaid. 

After setting out these facts, the declaration set forth two 
breaches: 1. That $100 had come to the hands of the said Baker, 
and that he had converted it to his own use, and refused to pay the 
same to the said plaintiff or said minors, though often requested so 
todo. 2. That said Baker had not filed and settled his guardian 
accounts within three years after his said appointment. 

It also appeared from the bill of exceptions that a part of the 
money was received by the guardian before the second bond was 
given, and that the court below had ruled that the obligees were 
responsible for this sum, as well as for money received by said Baker 
after the execution of said second bond, being the one now in suit. 


Mr. Hunter, for plaintiffs, insisted, 

First—That the bond was void; that it was not a statutory 
bond, there being no authority in the law enabling the court to take 
a second bond. 

Second—That the breaches are not well assigned, and that the 
mere allegation that he had converted the money to his use was not 
sufficient. ! 

Third—There is a misjoinder of persons for whose use the suit 
is brought, 2 Ohio R. 167. : 


Mr. Brasee, for defendant, insisted, 

First—That the bond was good under article 3, sec. 5, of the ~ 
constitution, Statutes, 430; State v. Shaw & Crooks, 7 Ohio R. 
294, 2d part. 

Second—Bond good as a common law bond. Barrett v. Reed, 
2 Ohio R. 409. 


















Case & Leohner v. State of Ohio. 165 


Third—That breaches were well assigned. The conversion of 
the money to his own use is a violation of his duty, and the statute 
expressly requires him to settle in three years. 

Fourth—That there was no mis joinder. 


Mr. Justice Nass delivered the opinion of the Court. 

The first question presented on th is record relates to the validity 
of the bond on which this suit is brought. It is claimed that the 
Probate Court had no authority to require this second bond—the 
statute only requiring a guardian to give bond before being qualified 
to enter upon the duties of his trust. Swan’s Statutes, 430, sec. 1. 
The bond now in suit was taken on the order of the Probate Court, 
to supply some deficiency in the first bond; and the question is 
now raised as to the power of the court to make any such order, to 
require any such additional bond. It is true the statute only 
declares that a guardian shall, before entering upon the discharge 
of the duties of his appointment, give bond to the state of Ohio, 
etc. There is no provision in the statute authorizing the court to 
require additional security, even in cases where the penalty of, or 
the securities on the bond are insufficient; and unless the validity 
of this bond can be maintained under the general grant of power 
to the Probate Court, there is a fatal defect in our present legis- 
lation on this subject. By section 5, article 3, of the constitution, 
the courts of Common Pleas were vested with jurisdiction of all 
probate and testamentary matters, granting administration, the 
appointment of guardians, and such other cases as shall be pre- 
scribed by law. Swan’s Statutes, 29. This section grants exclusive 
jurisdiction to the Common Pleas in regard to the appointment of 
guardians ; and as incident to this power, all other powers neces- 
sary for the proper execution of this principal power. In the grant 
of a power is implied every power necessary to carry out and 
execute the main power. The requiring bonds from guardians is a 
necessary consequence of a power to appoint them. The statute 
hag restricted this general grant of power, by requiring the giving 
of a bond before a guardian can enter upon the discharge of the 
duties of his trust; but makes no provision for the giving of any 
other bond, whatever unforeseen contingency may imperatively de- 
mand it. Since the statute is silent, the court is remitted to its 
constitutional jurisdiction and powers; and among the incidental 
ones, we believe this of requiring additional bond and security may 
be found; nay, is necessarily implied, in order to enable the court 
duly to exercise the original grant of power. Had the statute made 
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no provision whatever for the original bond, can there be any doubt 
of the power of the court to have required it? It would have been 
a power necessarily implied in the jurisdiction to appoint guar- 
dians; and what more necessity for the original bond than for a 
second one in a proper case? It is true the court, by the statute, 
has the power of removal wpon good cause shown. What shall be 
deemed good cause for such removal is nowhere defined in the 
statute ; but it would seem to imply that there must be some mis- 
conduct on the part of the guardian to justify such removal. Now 
the insufficiency of the penalty of, or the security to a bond, can 
hardly be imputed as misconduct to the guardian, since the one was 
fixed and the other approved by the court. A guardian ought 
hardly to be removed, because, from some unforeseen contingency, 
his bond becomes insufficient, whether as to its penalty or its secu- 
rities. If he refuses in such a case to give an additional bond, that 
indeed might be ample cause for his removal. We believe the 
Common Pleas, from the grant of jurisdiction in the constitution, 
had ample authority to take this bond, and all other bonds neces- 
sary to secure the faithful discharge of the duties of any guardian, 
and to secure the money of wards, whose interests are especially 
intrusted to its care and keeping. Is a guardian to be removed for 
a matter over which he has no control? Or is the difficulty to be 
got over by a removal and a reappointment? But the statute 
requires the appointment of another in the stead of the person 
removed, which would prohibit the reappointment of the removed 
guardian. Hence the power to require a second bond is the only 
remedy for cases where securities become insolvent, or the penalty 
of the bond proves insufficient to cover the assets which have come 
to the hands of the guardian. We therefore hold this bond to be 
valid. , 

Are these securities liable for the whole sum found to have been 
received by the guardian? A portion of this money was received 
before this bond was given, and it is claimed that this sum is riot 
covered by this bond. The object of the bond.was to secure this 
money then in the hands of the guardian, as well as future receipts. 
The first bond having become unavailable as a security, the second 
one was taken as a substitute for the first; and the condition of the 
bond is made broad enough to cover as well money then in the’ 
hands of the guardian as money to be received. Nor do we know 
of any rule of law which requires us to hold otherwise, since the 
condition itself is broad enough to cover this sum—providing, as it 
does, that said guardian should well and truly discharge all and 
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singular his duties of guardian, according to law. Now, one of 
these duties was to pay over all money of his ward which he then 
had, or might thereafter receive; which duty it is averred that he 
has failed to do. We would not hold such second bond to cover 
prior receipts, when it was not clear from the condition and object 
of the bond that such was the intention of the parties to it. And 
in so holding we do not consider that we are running counter to the 
authorities. Vide 1 M’Lean, 493; Myers v. United States. 

The next objection urged is that there are no sufficient breaches 
assigned in the declaration. The secend breach assigned is the 
failure to settle his accounts within three years from his appoint- 
ment. The statute requires the guardian to settle within that time, 
and a failure to do it is clearly a breach of the condition of his 
bond. In Potter v. Titcomb, 1 Fairfield, 53; 10 Maine R. 53, a 
failure by an administrator to return an inventory within the time 
required by law, was held a breach of his bond, 17 Maine R. 222, 
S. P. What damages shall be recovered under this breach is a 
question we are not now called upon to decide. 

The other breach assigned is fatally defective in several particu- 
lars. In the first place, the use of the ward’s money by a guardian 
can not be claimed to constitute a breach of his bond. The bond is 
given to secure the money in his hands; and while he may loan 
his ward’s money, we know of no law which converts a failure so 
to do into a breach of duty, and of course into a breach of his bond. 
If he fail to loan the money, and uses it himself, he must account 
for it without regard to consequences; whereas, if he loans it to 
others, and acts with due care and caution, he is not responsible for 
the loss of it by the insolvency of the borrower. So he has the 
money ready to be paid over, when by law it is legally demanded 
of him, he discharges his duty in the trust, and no one has a right 
to complain. 

In the next place, there is no sufficient demand averred. The 
words, though often requested, have always been held insufficient, 
when it was necessary to aver a special demand. Such a demand 
must be averred, with time and place. 21 Pick. R. 318; Boker v. 
Fuller, 1 Metcalf R.180; Dyer v. Rich, 3 Harr. R. 21; The Mayor 
v. Davis. In this case there can be no breach of the bond until a 
demand made and a refusal to pay. The averment of the demand 
should also show that the demand was made by the person entitled 
to receive the money. In this case the declaration does not show 
by whom the demand was made, and is, therefore, defective in both 
these particulars. 
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There is still another fatal objection to the assignment of this 
breach. It is averred that the guardian refused to pay the money 
to the said plaintiff, or to said minors. Now the plaintiff is the 
state; and she has no right to receive the money, and a payment to 
her, or any of her officials, would be no discharge of the guardian. 
Nor were these wards during their minority entitled to receive this 
money. A payment to his ward by a guardian would be no dis- 
charge, unless ratified by the ward after attaining his majority. It 
needs no authority to sustain so plain a principle. To refuse, there- 
fore, to pay either to the plaintiff or to the wards is no breach of 
his bond. In order to constitute a good averment of such a breach, 
the declaration should aver a demand, with time and place, made 
by the person entitled to receive the money, and a refusal to pay on 
such demand to the person thus entitled to receive and receipt for 
it. Nothing less than such a refusal to pay can work a breach of 
his bond. But in this case, as there is one breach well assigned, 
the Court will presume the damages were assessed on the good, and 
not on the bad assignment. 

The next objection, however, we all think is fatal. The suit is 
brought for the use of these three wards, and it is claimed that their 
interests are several, and hence that a suit on their joint behalf can 
not be maintained. That their interests are separate we have no 
doubt. The guardian was the several guardian of each, and not 
the joint guardian of all. The money he received, when received, 
was the separate money of each. It is true-that, in accordance with 
a very general practice, a single bond was taken in the penalty of 
one hundred dollars, for the faithful discharge of his duties as guar- 
dian of each and all of these minors. This was clearly improper: 
a separate bond should have been taken in each case; but this 
practice has prevailed too long and generally for this Court now to 
hold it so erroneous as to invalidate the bond. The bond must be 
held to be a security; to what extent we are not now called upon to 
decide, since in this case the penalty is sufficient to cover all the 
money in the hands of this guardian. 

The interests of these wards being several, no suit for their joint 
benefit can be sustained on this bond. Such we consider the mean- 
ing of our statute authorizing suits on official bonds, the decision of - 
our Supreme Court substantially in Waldsmith ». Waldsmith, 2 
Ohio R. 156, and the uniform practice in this state. The suit on 
the bond must be for the several interest of the person for whose 
use it is prosecuted; or, if prosecuted for more than one, then their 
interest must be a joint, and not a several interest. Such, too, 
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seems to be the decision in Kentucky under a similar statute, Mont- 
gomery v. Huston, 1 Monroe R. 197. The other wards must pro- 
ceed by scire facias on this judgment to recover the amounts due 
them. , 

This judgment will, therefore, be reversed for this cause, and the 
case remanded to the Court of Common Pleas for further proceed- 
ings. As now advised, we can see no objection to that court’s per- 
mitting the plaintiff to amend by striking out two of these names, 
and allowing the case to proceed to recover for the interest of one 
of these parties. Our present statute of amendments would seem 
to be broad enough to reach this case, since the amendment does 
not change the real plaintiff, but only the number of those for 
whose use the suit is prosecuted. We do not, however, express any 
opinion at this time by which we shall consider ourselves to be 
bound, should the parties hereafter see fit to present the question in 
a proper shape. Judgment reversed and case remanded. 





IN THE SUPERIOR COURT OF CLEVELAND. 
NOVEMBER, 1852. 


BEFORE MR. JUSTICE ANDREWS. 
Hvuen McFappen v. Stream-poat NiAGARA. 
[REPORTED BY G. WILLEY.] 


[ LIABILITY OF COMMON CARRIERS — LOST TRUNK — BAGGAGE — MONEY IN 
TRUNKS. 


Carriers of passengers are not liable for money, (not being part of the necessary traveling 
expenses,) which is contained in the trunks of travelers, and is lost by their servants. 

A gratuity paid to a menial servant of the carrier, to take charge of a trunk, does not 
impose the duty of extraordinary care upon the carrier.—Eps. W. L. J.] 

4 


Hues McFappen brought suit against the steam-boat Niagara for 
the loss of a trunk. On the trial before the jury, McFadden proved 
that on the 1st of May last he embarked on the Niagara, with. his 
family, at Detroit, taking passage, and paying fare, for Cleveland. 
He had three trunks. One of them contained wearing apparel, 
together with $2,500 in gold coin. This trunk he claimed, from 
the evidence, to have delivered to the porter of the Niagara, stating 
that its contents were valuable, that he wanted it taken in special 
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charge, and paying the porter a quarter of a dollar for that pur- 
pose, and that this trunk was lost. On the point of whether any 
such trunk was ever delivered there was much conflicting testimony. 
The main question was whether the plaintiff could recover for the 
gold in the trunk. 


Messrs. Lerrick, Cross, Hoyt and Prentiss for plaintiff, insisted 
that the plaintiff was entitled to recover as well for the money as 
for the wearing apparel and other contents of the trunk; that boats 
were accustomed to carry money for hire, and that the notifying of 
the porter that the contents of the trunk were valuable, and the 
paying of a special price for extra care, imposed a liability upon the 
boat for any loss, and cited Swift’s Digest, 39; Angel on Common 
Carriers, 58; Riley v. Horne, 5 Bingham, 217. 


Messrs. Willey & Cary, and EF. Wade, for the Niagara, argued 
that the money in the trunk was not recoverable by the plaintiff 
against the boat, and cited the decisions of the Supreme Court of 
the state of New York, in Orange County Bank v. Brown, 9 Wen- 
dell, 458; Pardee v. Drew, 25 Wendell, 459; Hawkins v. Hoff- 
man, 6 Hill, 586; 5 Cushing’s Massachusetts R. 69, and Story on 
Bailments. Also 10 Ohio R. 145, and The Mad River and Lake 
Erie Railroad v. Fulton, 20 Ohio R. 318, in which the decisions in 
New York are referred to approvingly. 


Awnprews, J., held, in pursuance of the New York and Massa- 
chusetts modern authorities, that money contained in an ordinary 
traveling trunk, and taken along by the passenger as baggage, was 
not recoverable in case of loss, any further than as designed for 
traveling expenses; that in order to create such liabilities on the 
part of a boat or transportation company, the unusual contents of 
such trunk should be made known to the carrier, so that freight, if 
demanded, might be received in proportion to the risk; that where’ 
a trunk, with such contents, was received, not as mere baggage, but 
as freight, the carrier would be liable, although he had no notice of 
the particular contents of the trunk; but that a mere gratuity paid 
by a passenger to the porter, as a perquisite for taking care of a 
trunk, did not, in the absence of any further proof, vary the liability 
of the carrier. 

The Court further held, that if it appeared from the evidence that 
this money was being transported for purposes of future investment, 
and no part of it was intended to be used as traveling expenses, 
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that, under the circumstances, the boat would not be liable for any 


portion of the money. 


The jury, under the charge of the Court, returned a verdict for 


$309, the value of the wearing apparel, disallowing the $2,500, 
claimed for loss of money in the trunk. 





IN THE DISTRICT COURT OF OHIO—SECOND CIRCUIT. 
CUYAHOGA COUNTY, SEPTEMBER TERM, 1852. 


PRESENT, MR. JUSTICE BARTLEY, PRESIDING, AND MESSRS, JUSTICES STARK- 
WEATHER, OTIS AND HUMPHREYVILLE, 


Aaron Buss v. ARISTARCHUS CHAMPION." 
[REPORTED BY ROLAND D. NOBLE. ] 


[ WRIT OF ERROR— ALLOWANCE OF — CONSTRUCTION OF CURWEN’S STATUTES, 
CHAP. 1115, SEC. 4, 13; 50 LAWS, 67; CURWEN’S STATUTES, CHAP. 586, 
SEC. 6; 43 LAws, 80. 


By the act of February 19, 1852, Curwen’s Statutes, chap. 1115; 50 Laws, 67, “either of the 
judges of the Supreme Court, in vacation, shall, on good cause shown, have power to grant 
writs of error, supersedeas, and certiorari, and also to grant writs of habeas corpus; and the 
writs of error, or certiorari, directed to the Court of Common Pleas, may, in the discretion 
of the Supreme Court, or judge allowing the same, be made returnable to the District Court 
of the proper county, or to the Supreme Court.” By the 13th section of the same act, ‘ the 
District Court, in addition to the original jurisdiction conferred upon it by article 9, 
section 6, of the constitution, shall have power, on good cause shown, to’ issue writs of 
error, certiorari, etc.” ‘These provisions operate to repeal so much of the 6th section of 
the act of March 12, 1845, Curwen’s Statutes, chap. 586; 43 Laws, 80, as allows a writ of 
error to issue “‘ as a matter of course.”—Eps. W. L. J.] 


Tue case came before the District Caurt upon a writ of error, 
issued ‘‘as a matter of course,” under 43 Laws, 80. 


Messrs. Willson, Wade & Wade, for plaintiff in error. 
, Messrs. H. OC. Kingsley and 22. Wood, for defendant in error. 


The defendant moved to strike the cause from the docket for 
want of jurisdiction. 

The Court sustained the motion, and the cause was stricken from 
the docket for the reason that the writ of error was issued subse- 
quent to the passage of ‘‘an act relating to the organization of 
courts of justice, and their powers and duties,” passed February 19, 





*See Bates v. Lewis, 10 Western Law Journal, 78, to the contrary. 
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1852, 50 Laws, 67, without the writ being issued or granted pursn- 
ant to this act, under either section 4 or section 13. 


NOTE BY THE EDITORS. 


We may add, upon the authority of Mr. Justice Taurman, that 
in the Third Circuit, all the judges, except Mr. Justice Nasu, have 
uniformly held, that no writ of error can issue under the existing 
law, except upon allowance and ‘“‘ good cause. shown,” and that 
Mr. Justice Ranney has repeatedly ruled the same way. The argu- 
ment by which this proposition is supported is this: 

By article 4, section 6, of the constitution, the District Court 
has original jurisdiction in four classes of cases: guo warranto, 
mandamus, habeas corpus, and procedendo; and can have such 
appellate jurisdiction as may be provided by law. The original 
jurisdiction being thus limited by the constitution, the legislature 
can not enlarge it. Marbury v. Madison, 1 Cranch, 137. And the 
appellate jurisdiction can not be exercised, except in the form and 
only in the cases prescribed by law. Wiscart v. Dauchy, 3 Dallas, 
321. 

The 12th section of the schedule to the constitution, Curwen’s 
Statutes, page 82, provides “ that the District courts shall, in their 
respective counties, be the successors of the present [late] Supreme 
Court; and all suits, prosecutions, judgments, records and pro- 
ceedings, pending and remaining in said Supreme Court, in the 
several counties of any district, shall be transferred to the respective 
District courts of such counties, and be proceeded in, as though no 
change had been made in said Supreme Court.” The words of this 
section are liable to two interpretations: first, that they contem- 
plate a transfer of like jurisdiction, as the Supreme Court had to 
the District Court; and, second, that they provide merely for a 
transfer of the then pending business. That the former was not 
intended, is manifest from the specific enumeration of cases in which 
the District Court shall have jurisdiction in the fourth article. It 
can not, at least, be claimed that this 12th section of the schedule 
was intended to be a permanent provision. But waiving that ques- 
tion, it was clearly competent to the legislature, under the first sec- 
tion of the schedule, to amend or repeal any laws conferring powers 
on the old Supreme Court, at their discretion. And this narrows 
the inquiry to the question whether they have done so. Those who 
claim that they have not, refer to the 18th section of the act of Feb- 
ruary 19, 1852, 50 Laws, 71; Curwen’s Statutes, chap. 1115, sec. 
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18. But they overlook the fact that that section has been repealed, 
50 Laws, 102, sec. 1; Curwen’s Statutes, chap. 1133, sec. 1. The 
fourth and thirteenth sections of the act of February 19, 1852, 
(which, as already stated, it was clearly competent to the legisla- 
ture to enact,) prescribe the manner in which the appellate power 
of the District Court shall be exercised, and the cases to which it 
shall extend. They declare that the District Court, or any judge 
of the Supreme Court, in vacation,” shall have power on good cause 
shown, to issue writs of error.” This is totally inconsistent with 
the idea that the writ shall issue ‘‘as a matter of course,” and if 
there was nothing further, it would be decisive. The ambiguity 
which might possibly arise from comparing the language of sections 
4,13 and 18 of the act of February 19, 1852, 50 Laws, 71, does 
not arise in the first section of the act of April 30, 1852, 50 Laws, 
102; Curwen’s Statutes, chap. 1133; for that provides that all pro- 
cess and remedies authorized by the laws of this state when the 
present constitution took effect, may be had and resorted to, and 
‘govern the practice of, and impose like duties upon the Dis- 
trict courts and courts of Common Pleas, and the judges thereof 
respectively, created by the present eonstitution, so far as such pro- 
cess, remedies and laws shall be applicable to said courts respec- 
tively, and to the judges thereof, and not inconsistent with the 
laws passed since the present constitution took effect.” The act 
then proceeds to repeal the eighteenth section before alluded to. 
The issuing of a writ of error must, therefore, be governed by the 
fourth and thirteenth sections of the act of February 19, 1852, 50 
Laws, 67, 69; Curwen’s Statutes, chap. 1115, and therefore only 
upon allowance and ‘ good cause shown.” 


~—_w~ 





Puatr Evans v. Tue Crry or Crncrnarti. 


[Correction of the Report on pages 132, 133.] 


Tue reporter of this case inadvertently mispaged the manuscript, 
which occasioned the transposition of several paragraphs. The 
second sentence of the third paragraph, on page 132, is continued 
on page 133, the second line of the third paragraph, and the pass- 
age continues to the fourth line of the fourth paragraph on the same 
page. As corrected, it will read thus: 
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‘The doctrine is now well settled’ [turn to page 133] “that a 
municipal corporation, or any other corporate body enjoying fran- 
chises and privileges for its own convenience or benefit, is liable,” 
etc., to the words, ‘‘In the case of Martin v. The Mayor, etc., of 
Brooklyn, 1 Hill, 545, the responsibility of incorporated cities, for 
neglect to perform corporate duties, where the duty is absolute, and 
due from the corporation, as” [turning to page 132, third para- 
graph,] ‘* such, and where the neglect results in private damage, is 
expressly admitted,” ete., to the words in the third paragraph of 
page 133, ‘If we turn now to the decisions of our own Supreme 
Court, we shall find that they have gone far beyond anything” 
[omit the next twenty-five lines] ‘‘claimed in this case. In Rhodes 
v. Cleveland, 10 Ohio R. 160,” ete. 





DISTRICT COURT OF THE UNITED STATES, 


FOR THE DISTRICT OF OHIO. 
NOVEMBER, 1852. 


Micnart N. McGinnis v. Tut Owners AND FREIGHTERS OF THE 
SreaM-BoAt Pontiac No. 2. 


IN ADMIRALTY. 
ADMIRALTY JURISDICTION OVER THE OHIO RIVER— SALVAGE. 


This court has admiralty jurisdiction over the Ohio river. 

Where a steam-boat is in actual peril, and one is requested to take charge of her as master, 
and save her if possible, with no stipulation as to time or wages, the fact of acting as 
master, not having been so before, will not deprive him of the right to claim salvage. 

The fact of peril is to be ascertained from the circumstances surrounding the boat at the 
time when the salvage service commences, and the fact of escape is not to be taken as 
proof that there was no peril. 

The fact that the exertions of the salvor did not save the boat, she being saved by the par- 
ticular manner in which the ice broke up, does not deprive him of the merit of a salvor, 
if he encountered the danger, and did all that could be done under the circumstances. 

There is no fixed rule of compensation. It must depend upon the particular circumstances. 
It may be a per centage upon the property saved, or a fixed sum to be assessed pro rata 
upon the boat and cargo. In this case the latter course is adopted. 


Mr. 7: Walker, Proctor for libellant. 
Messrs. C. D. Coffin, and A. Taft, for defendants, 


Leavirt, District Judge. This is a libel én personam for salvage, 
prosecuted by Michael N. McGinnis, against the owners and freight- 
ers of the steam-boat Pontiac No. 2. 
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The material facts stated in the libel, on which the claim of sal- 
vage is founded are, that on the 30th of January, 1852, the steam- 
boat Pontiac, with a valuable cargo, bound for Cincinnati, in ascend- 
ing the Ohio river, some distance below Louisville, met with a gorge 
of ice,.and was in a condition of extreme peril; that having been 
deserted by all her passengers, and many of her officers and crew, 
the libellant, then a passenger on the steam-boat Sparhawk, also 
attempting to ascend the river, and involved in the same gorge, was 
requested by A. Warden, the master, and William F. Belser, one of 
the owners of the Pontiac, to take charge of her and try to save her, 
the said master and owner, then being about to leave her; and that 
the libellant did accordingly take charge of her, and with the assist- 
ance of some of the officers and crew, saved her from her imminent 
peril, and brought the boat and cargo safely to Cincinnati. The 
libellant also avers, that upon the arrival of the boat at Cincinnati, 
he consented to the delivery of the freight to its several owners and 
consignees, but retained possession of the boat as salvor, till the 
10th of February, 1852, when he was forcibly expelled from her by 
one of the owners, who refused to make him any compensation for 
his services, except his wages as master, for the time he was in com- 
mand. The libellant claims reasonable salvage for assistance ren- 
dered the boat. . 

The answer of the owners of the boat and of the cargo, after 
setting out the circumstances connected with the stoppage of the 
boat in the gorge of ice, denies that she was in peril; and avers 
that the libellant was employed to take charge of the boat .as 
master, in the place of Captain Warden, then disabled by sickness, 
and not as salvor. The answer also denies that the Pontiac was 
deserted or abandoned at the time the libellant took charge of her, 
and alleges that she was well provided with men and the means 
necessary to preserve and protect her; and, that she sustained no 
damage, and proceeded on her way to Cincinnati, in charge of the 
libellant as master, because of the continued ill health of Captain 
Warden, and his inability to resume the command; and, that the 
services of the libellant do not entitle him to compensation as salvor. 

It is also set up in the answer, that the case made in the libel is 
not within the admiralty jurisdiction of this Court. 

The facts requiring notice, preliminary to the consideration of the 
points arising in the case, as established by the evidence, may be 
summarily stated as follows:—In the afternoon of the 30th of Jan- 
uary last, the steam-boats Ohio, G. W. Sparhawk, Washington, 
Pontiac No. 2, Milton and Col. Dickinson, in the order here named, 
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were attempting to ascend the Ohio river, through a narrow open- 
ing or channel made through the ice by two boats ahead of them, 
when the whole bedy of the gorged ice on both sides of this chan- 
nel, before stationary, began to move, and in its progress ,entirely 
shut up the passage through which the boats before named were 
ascending ; and they became so involved in the ice as to render it 
impossible to move by the aid of their machinery either upward or 
downward. The mass of gorged ice, thus set in motion, moved a 
distance of two or three hundred yards, when it stopped.» By this 
moving of the ice, the Ohio, being ahead of all the other boats, was 
forced down for some distance ; the Sparhawk, being the next to the 
Ohio, was driven down against the Washington ; and such was the 
force of the collision, that the latter boat was sunk. The Milton 
was forced against the Col. Dickinson, materially injuring the lat- 
ter; and, at the same time, the Pontiac was swung round, and 
driven stern foremost into a crack or opening in the ice, toward the . 
Indiana shore, where she lay when the ice stopped; her bow quar- 
tering a little up the stream, and her stern within twenty or thirty 
yards of the shore. During this movement of the ice, and from the 
great danger in which all the boats were involved, there was much 
alarm and consternation among the passengers and crews, which 
was increased by the cry that the wrecked boat—the Washington— 
was on fire. The passengers and some of the officers and crews of 
all the boats, except the Ohio, from which escape was impossible, 
.from the thinness of the ice surrounding her, left the boats in the 
ice and sought safety on shore. The gorged ice extended for some 
distance above and below where the boats lay; and, although the 
natural thickness of the ice, except near the shores, did not exceed 
six or eight inches, yet as the result of the stoppage of the mass of 
descending ice, it was so piled up and crowded together, that in 
some parts of the gorge, it was, as estimated by the witnesses, ten 
feet, or even twenty feet thick. After the stoppage of the gorge, 
leaving the Pontiac in the position before described, by the direction 
of Captain Warden, she was, as far as practicable, made secure in 
her place by a line or hawser passed several times from her stern 
to the shore; and, by his order also, the ice immediately below the 
boat was cut away, that she might swing in toward the shore when 
the gorged mass should again start. 
The libellant, who had for some years been engaged in steam- 
boat service on the river, both as a pilot and master, was a passen- 
ger on the Sparhawk. Some time in the afternoon, subsequently to 
the stoppage of the gorge as before noticed, by the request of Cap- 
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tain Warden, and with the concurrence of William F. Belser, one 
of the owners of the Pontiac, and then a passenger on her, the 
libellant consented to take charge of her as master, without any 
agreement as to compensation, or the time he was to continue in 
command. Captain Warden and Mr. Belser then left the Pontiac, 
and did not come on board again that night. Between six and 
seven o’clock in the evening, the libellant took the command of the 
boat, and was on duty till morning, giving throughout the night the 
necessary orders, and attending to the usual duties of a master. 
About eleven o’clock in the night, from the cracking of the ice 
above, it became certain it would again shortly be in motion; and, 
between three and four in the morning, the gorged mass started and 
passed down without any injury to the Pontiac. In the morning, 
after relieving her wheel from the ice which was gorged under and 
upon it, the boat proceeded on her course upward, in command of 
. the libellant, and arrived at Cincinnati on the 5th of February. 

This general view of the evidence will suffice, as opening the way 
for the consideration of the points arising in the case. 

It is insisted in the first place, by the counsel for the respondents, 
that the libellant, as master of the Pontiac, has no claim for salvage 
service; having performed no duty that he-was not bound to per- 
form in virtue of his official relation to the boat. 

There is no room to doubt the correctness of the position, as a 
principle of maritime law, that a master, for any ordinary service 
in saving his vessel or cargo, can not assert a claim for salvage. It 
is well settied, that ‘‘in general, neither the master nor a passenger, 
seaman or pilot, is entitled to compensation in the way of salvage, 
for the ordinary assistance he may have afforded a vessel in distress, 
as it is no more than a duty; for, a salvor is a person who, without 
any particular relation to a ship in distress, proffers useful service, 
and renders it, without any pre-existing contract, making the ser- 
vice aduty. But a passenger or an officer, acting as such, for ex- 
traordinary exertions beyond the line of his duty, has been deemed 
entitled to liberal compensation as salvage.” 3 Kent’s Com., 246; 
1 Conkling’s Admiralty, 274. 

In the case before the Court, the evidence affords no ground for 
the conclusion, that the services of the libellant were of such an 
extraordinary character as to entitle him to salvage, if he is to be 
viewed merely as the master of the boat, under the usual circum- 
stances of employment as such. But it seems to the Court a perti- 
nent inguiry, whether under the peculiar circumstances in which the 
libe’” ~* »ok charge of the Pontiac, he is within the seope and 
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reason of the rule excluding a master, for ordinary services, from 
setting up a claim for salvage. The rule is founded on considera- 
tions of public policy, and is designed for the protection of the great 
interests of navigation and commerce. The obvious propriety, not 
to say necessity, of providing against temptations to place property 
afloat on the ocean, lakes or rivers, in a situation of peril, for the 
fraudulent purpose of asserting a claim of salvage for its protection 
and safety, led to its adoption. It is a rule, therefore, founded in 
good sense; and, in all proper cases, should be rigidly observed. 
But I do not perceive its applicability to the case of this libellant. 
He was a passenger on another boat, and could have had no agency 
in bringing the Pontiac into the position of danger in which it is 
averred she was placed. He was under no obligation to take com. 
mand of her, or in any way to incur any hazard or render any aid 

for her protection or safety. He was requested to take charge of 
the boat, with an injunction to save her if possible, and without any 
stipulation as to wages or compensation. Do not these circumstan- 
ces take the case out of the operation of the rule referred to, exclu- 
ding a master, in ordinary cases, from asserting a claim for salvage 
service? and may not the libellant be fairly regarded as one who, 
within the definition before cited, has virtually proffered and ren- 
dered useful service to a boat in distress, without any pre-existing 
contract making the service a duty? So far as motive is concerned, 
the facts do not allow the presumption that the libellant would vol- 
untarily incur the responsibilities and hazard resulting from his 
taking command of the boat, for the trifling pecuniary remuneration 
he would be entitled to as master, at the ordinary rate of wages, for 
the few days that he would be employed as such. It is therefore 
consistent with the facts to suppose, that he looked for some com- 
pensation for his services beyond the usual pay of a master. 

In stating, as the result of my examination, that under the cir- 
cumstances of this case, I do not regard the fact that the libellant 
was in the position of master at the time the service was rendered, 
as excluding him from a claim for salvage, it is proper I should say, 
that I have reached this conclusion, without the aid of any authorities 
bearing on the point. In looking into the few books on maritime 
law, which are accessible to me, I have found no case reported, or 
principle settled, which directly touches the inquiry here involved. - 

The next point made by the counsel for the respondent is, that the 
steam-boat Pontiac, at the time the libellant took charge of her as 
master, and while he was in command, was not in such a condition 
of imminent peril as to be a subject of salvage service. 
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It is a well settled principle of maritime law, that “‘to warrant a 
claim of salvage, the danger to the property saved must be real and 
imminent. Mere speculative danger is insufficient; but it need not 
be such that escape from it by other means was impossible.”  Tal- 
bot v. Seaman, 1 Cranch’s R.1. [1 Cond. R. 229.] 

In looking into the evidence, it is impossible to resist the conclu- 
sion, that the Pontiac was in great danger, at the time, and after 
the libellant took charge of her. Her position after the moving of 
the ice itt the afternoon has been before noticed. She lay with her 
stern toward shore, in a crack or opening in the ice; her bow out, 
with a slight angle up stream; her stern being made fast to a rock 
on shore by lines. Several witnesses—of long experience on the 
river and familiar with all its perils—say, they considered it certain 
the whole mass of ice in the river would be in motion during the 
night. They also state that there was the strongest probability, 
amounting in the opinion of some of them to a certainty, that when 
the ice did start, all the boats in the gorge would be lost. Some of 
the witnesses state, that the Pontiac, from her position and her 
heavy freight, was in the greatest danger. There was danger— 
some of the witnesses thought it inevitable—that the heavy shore 
ice would press down against the upper side of the boat and crush 
her; or, otherwise, the lines with which she was made fast would 
be broken, and she would be carried down and wrecked upon Rock 
Island, a short distance below. It appears, too, from the conduct of 
the passengers on all the boats, that they thought there was the 
most imminent danger the boats would be lost during the night. 
All lett the boats and went ashore, although the night was very 
dark, with constant rain; preferring to encounter the discomfort of 
exposure to the inclemencies of:the weather—some without any 
shelter, and some imperfectly protected by tents—to remaining 
on the boats. As many of the officers and crews of the boats as 
were not needed for their management, also went on shore. Mr. 
Belser, one of the owners of the Pontiac, left her as already stated, 
with a charge to the libellant in taking command, to save the boat 
if possible. Captain Warden also, on account of his feeble health, 
went ashore; giving as the reason, that remaining on board, in case 
of accident to the boat, he might be obliged to take to the water, 
which would, as he thought, endanger his life, in his then condition 
of bodily ailment. Several witnesses—some of them officers on the 
Pontiac—state, that no pecuniary consideration would have induced 
them to stay on board through the. night. . 

The eyent so confidently anticipated.in the evening, actually hap- 
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pened during the night. The whole mass of the gorged ice moved 
about three o’clock, threatening all the boats with destruction. But 
one, however, the Dickinson, was seriously injured. That the Pon- 
tiac was not lost was owing to the fact that the gorge broke firs€ 
toward the middle of the river, and did not carry with it all the 
heavy shore ice above her. 

This summary of the facts in this case shows, I think, conclusively, 
that the danger to which the Pontiac was exposed during the night 
referred to, was not merely speculative, but real and imminent. It 
is true, it is not proved that but for the service and assistance of the 
libellant the boat would not have been saved. Yet there can be 
no doubt that his taking command of her, under the circumstances, 
involved great personal peril to himself; and that without his ser- 
vices, the boat and cargo would have been in much greater danger 
of being lost. Captain Warden, very justifiably under the pressure 
of sickness, left her, as did also Mr. Belser, one of the owners. The 
presence of a master, for the proper management and security of the 
boat and cargo during the night, was indispensable. And the 
libellant, in consenting to take charge of her, in her condition of 
peril, and doing all that could be done for her safety, it seems to 
me, is not only entitled to the credit of courageous and meritorious 
conduct, but to a compensation, as for a salvage service. 

In the United States Digest, Sup. vol. 2, 731, I find the doctrine 
asserted, that ‘‘in all cases where services are rendered in saving 
property in danger of being lost on the high seas, or when wrecked 
or stranded on the shore, it is, in the sense of the maritime law, a 
salvage service.’’ The case referred to in the Digest is that of the 
Centurion, Ware’s R. 477. I have not been able to refer to the 
Reports from which the above citation from the Digest purports to 
have been taken. Ifthe principle is truly stated in the Digest, it is cer- 
tainly broad enough to embrace the present as a proper salvage claim. 

In reference to the amount of the compensation in salvage cases, 
there is no fixed rule. It is always to be determined by the sound dis- : 
cretion of the court. In the case of the Adventure, 8 Cranch’s R. 221, 
[3 Cond. R. 93, ] Mr. Justice Jonnson, in delivering the opinion of 
the court, says, ‘‘It (the amount to be allowed) must in every case 
depend upon peculiar circumstances, such as peril incurred, labor 
sustained, value decreed, etc., all of which must be estimated and 
weighed by the court that awards the salvage.” Again, ‘‘ As far 
as our inquiries have extended, when a proportion of the thing saved 
has been awarded, a half has been the maximum, and an eighth 
the minimum; below that it is usual to adjudge a compensation zn 
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numero.” ‘*The reward should be such as not only to afford an 
ample remuneration to the salvor for the risk of life and property, 
and for the labor, privations and hardships encountered, but so lib- 
eral as to furnish a sufficient incentive to similar exertions by 
others.” 1 Conkling’s Admiralty, 282; 1 Sumner’s R. 400, 413. 
‘“‘If the property saved is of great value, or if it was in a condition 
apparently hopeless, but for the interposition of the salvors, or if 
the service was undertaken with alacrity and executed with a high 
degree of sl&ll and energy ; or if it involved extraordinary peril, or 
required severe and exhausting labor, the retribution ought to be 
proportionally liberal. The opposite of either of these circumstan- 
ces ought, consequently, to produce the opposite effect ;” 1 Conk- 
ling’s Admiralty, 285—and the authorities there cited. 

But this claim of this libellant can not be viewed as of the highest 
order of merit, and as entitling him to a high rate of compensation. 
His conduct was certainly praiseworthy, and such as to give him a 
fair claim to remuneration beyond the ordinary pay of a master; 
but there was not the personal risk, exposure, hardship and labor ; 
nor is there the certainty that the property was saved through his 
interposition, that will justify a large allowance to him as a salvor. 
And it may not be improper here to remark, that in salvage claims 
arising on the western rivers, the precedents of courts administering 
the admiralty law on the ocean, in regard to the amount of compen- 
sation, can not be safely adopted. In general, the peril of life, in 
cases of disaster on our rivers, affording a claim for salvage service, 
is not equal to those resulting from disasters on the ocean. 

Upon the whole view of the case, the Court adopt the suggestion 
of Mr. Justice Jonson, in the case before referred to, and award a 
compensation 7m numero to the libellant, instead of any fixed per 
centage, or proportion of the value of the property. And this 
amount is fixed at five hundred dollars, to be assessed upon the boat 
and the cargo, according to their value at the port of Cincinnati. 

Upon the question of jurisdiction, the Court has only to remark, 
that the opinion of the Supreme Court at its last session, in the ease 
of the Genesee Chief and others v. Fitzhugh and others, 12 How- 
ard’s Sup. Court R. 443, is regarded as decisive. The decision in 
that case is authoritative in all the courts of the Union. By it the 
doctrine is settled, “‘that the admiralty and maritime jurisdiction 
granted to the federal government by the constitution of the Uni- 
ted States is not limited to tide-waters, but extends to all public 
navigable lakes and rivers, where commerce is carried on between 
different states, or with a foreign nation.” 
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HON. JOHN W. WILLEY, 


OF CLEVELAND. 
Oxsiit, June, 1841, Hr. 47. 


TueERE is perhaps no fame which runs a greater hazard of fading 
away with the person to whom it is attached, than that of the mere 
jurist. Excepting those rare instances where a taste for letters has 
led such men as Kent or Story, to engraft their names upon legal 
literature, or where eminence of judicial station has given publicity 
and permanence to displays of legal wisdom, the intellectual achieve- 
ments of the Bar or Bench have had but unfrequent opportunities 
of surviving the occasions which elicited them, or the breath of 
applause which attended their exhibition. Brilliant or command- 
ing as may be the eloquence, graceful or flashing as may be the 
wit, rich or varied as may be the learning, close or profound as may 
be the reasoning, such as, if exerted in senate, or church, or public 
assembly, would achieve renown for the forensic gladiator, yet they 
fail to do this when exercised in the comparative privacy of legal 
practice. Hence, whenever a light of the law goes out, without 
having left behind it any more enduring memorials than the remem- 
brance of cotemporaries, it devolves upon the profession, as a sort 
of religious duty, to supply the want. 

At the time of his decease, at Cleveland, in June, 1841, the sub- 
ject of our brief sketch was President Judge of the Fourteenth 
Judicial Circuit. Irrespective of the official vacancy created by 
the event, the announcement of it carried the impression of the fall 
of a distinguished citizen and able man—one who had long been 
prominent, and one who had seemed destined for greater prominence, 
in the public eye. And although the event had long been regarded 
as one impossible to avert, so markedly had a fatal decline impressed 
itself upon him, yet so gradually had this been done, and so reso- 
lutely, almost to the end, had he borne himself in the discharge of 
his official duties—the mind rising still superior to pain and-physi- 
cal exhaustion—that the final intelligence of his death seemed to 
many like a new and unexpected grief. 

Originally from New Hampshire, at Dartmouth College, under 
the encouragement of the distinguished President Wheelock, after 
whom he had been named, he pursued, with the exception of the 
final year, a regular course of study. He studied his profession in 
New York. 
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In 1822, at twenty-five, he located at Cleveland. At this early 
day, what is now, descriptively, the “ Forest City,” was more than 
descriptively, a forest village, although it had emerged from that 
critical period in its history, when a traveler might describe it as 
‘‘a small town, about six miles from Newburg.” A single tavern 
stand, no church, a little log court-house, on ‘he north side of the 
public square, painted red, no railroads, vr canal, an occasional 
steam-boat, one or two stores, streets laid out on the Map of the 
Connecticut kand Company, but as yet scarcely explored, was the 
then picture of a settlement now approaching to a city of thirty 
thousand people. Among the professional characters, however, 
were already men of minds as vigorous and hardy as were the 
frames of the early settlers. We are not of those who are ever 
ready to cry out, ‘“‘there were giants in those days ;”’ still there cer- 
tainly can be no mistake but that among the early settlers of Ohio 
were judges and lawyers of remarkable vigor and acuteness, trench- 
ing themselves not so much behind a mass of law-learning, and 
barricades of authorities, as upon the elementary principles of the 
law, their strong native sense, and their skill at disputation. Law- 
yers traveled the circuit, and professional displays in the county 
courts were essential to procuring practice. Neighborhoods were in 
as spectators. The most was made of every case. Dispatch of 
business was thought of not so much by lawyers, as that in the 
court-room, as in an arena, their best points as combatants should 
be exhibited. 

To circumstances such as these, the subject of our notice was 
peculiarly adapted. Thoroughly versed in legal principles, of a 
keen and penetrating mind, a logician by nature, fertile and ready 
of expedient, with a persuasive eloquence, enlivened with wit and 
humor, he rose at once to prominence at the bar of northern Ohio. 

Case, with his shrewd, practical common sense—Wood, who has 
crowned his professional achievements with a long and distinguished 
career of judicial and political service— Whittlesey, Alfred Kelley, 
and, at a later day, Starkweather, always admirable as an orator 
and conversationist, and now winning golden opinions as a Judge 
—Andrews, whose remarkable brilliancy as an advocate is only 
equaled by his ability on the bench—these, and others, were his 
competitors; but among them all, for the faculty of close and long- 
continued reasoning, for clearness of statement, for nice discrimi- 
nation, for power when handling a good cause, and a never-ending 
ingenuity and plausibleness when intrusted with a bad one, he had 
no superiors, 
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In 1827, Mr. Willey was partially withdrawn from practice, by 
being elected to the legislature, where he served three years as rep- 
resentative, and three as senator, till 1832. We advert to his 
political life no further than to say, that while in it, he was an 
acknowledged leader. 

He was the first Mayor of Cleveland, elected in 1836, and re- 
elected in 1837, by large majorities, and prepared the original laws 
and ordinances for the government of the city. 

He was among the earliest projectors, prior to the reverses of 18386 
and 1837, of the railroads to Columbus and Cincinnati, and to 
Pittsburg, since fallen upon better times and into more fortunate 
hands; and mingled largely in those real estate speculations which 
the reverses alluded to turned into a common, if not a public calamity. 

In 1840, he was appointed to the bench, thus restoring him to 
those studies and subjects of thought, from which years of public 
and of business life had diverted him. .No sooner had he assumed 
this new position, than by common consent it was recognized as the 
one, above all others, he was best fitted to adorn. Every character- 
istic conspired in him for a model Judge. His appearance and bear- 
ing were uniformly dignified, though as uniformly unostentatious. 
In the general principles of jurisprudence, as well as in the nicest 
technicalities, he was profoundly and accurately versed. He was 
essentially clear-headed. Those who knew him, privately or pub- 
licly, concede that they have rarely met with one to whom the term 
of ‘‘crystal mind” could more properly be applied. Possessing the 
power, which so few men have, of close, concentrated, continuous 
thought, he was at the same time prompt and ready in his decisions. 
His imperturbable exterior was but a fair index of the calm and per- 
fect mental discipline which reigned within. His instructions to 
juries, and his legal judgments, usually pronounced at considerable 
length, were marked by that precision of statement, clearness of 
analysis, and felicity in the choice of language, which made them 
seem like the flowing of a silvery stream. 

In illustration of his wit, and of the immovable self-possession 
which lent it edge and efficacy, we had designed to select a few from 
the many “‘ Judicial Anecdotes’’ connected with him, and which his 
cotemporaries at the bar so well remember and frequently relate. 
At the present, however, to avoid prolixity, we omit them with one 
exception. 

At his last term, in Cleveland, we happened in while he was pro- 
nouncing sentence upon a number of criminals who had been con- 
victed during the week of penitentiary offenses. One of them, a 
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stubborn looking fellow, who, to the usual preliminary question of 
whether he had anything to offer why the sentence of the law should 
not be pronounced upon him, had replied somewhat truculently, 
that he had “nothing to say,” but who, when the Judge was pro- 
ceeding in a few prefatory remarks, to explain to the man how fairly 
he had been tried, ete., broke in upon the Court by exclaiming that 
‘*he didn’t care if the jury had convicted him, he wasn’t guilty, any 
how.” ‘*That will be a consolation to you,” rejoined the Judge, 
with unusual benignity, and with a voice full of sympathy and com- 
passion,—‘‘ That will be a consolation to you, in the hour of your 
confinement, for we read in the good Book, that it is better to suffer 
wrong, than do wrong.”’ In the irrepressible burst of laughter which 
followed this unexpected response, all joined except the Judge and 
the culprit. 





MISCELLANEOUS. 


Tue Editors of this Journal desire to express their appreciation of the great and good 
man whose worth is so nobly eulogized by Mr. Binney, for many years the acknowledged 
leader of the Philadelphia Bar, in the following pages. They, therefore, present entire the 
resolutions of the Bar, and the remarks of Mr. Merepira and Mr. Binney, on 


THE DEATH OF JOHN SERGEANT. 


Agreeably to a call for the purpose, the Bar of Philadelphia met on Friday, the 26th of 
November, 1852, at 12 o’clock, in the United States Circuit Court room, to express their 
sense of the severe bereavement sustained by them in the death of the Hon. Jonn Srreeant. 
The Hon. Georce M. Datuas called the assembly to.order; and on his motion, the Hon. 
Joun Bannister Gipson was called to the chair, and George M. Wuarron and Perer 
McCatt, Esqs., were appointed Secretaries. 

The Hon. Wu. M. Meneniru then rose, and in the following terms introduced a series 
of resolutions : 

Mr. Cuarrman :—Before offering the resolutions which 1 am about to propose for the 
adoption of the Bar on the death of Joun Serceant, I desire to state that they go beyond 
the tokens of respect and regret usual on similar occasions. On the loss of an associate of 
greatly more than ordinary merit, it is becoming that there should be an expression of 
something more than ordinary sensibility. 

Mr. Sereeant wes born in this city, and lived here for seventy-three years, during fifty- 
three of which he was, as an advocate and counselor, one of the ministers of justice. He 
has been known and honored for half a century; and in ability, in learning, in integrity, in 
liberal fairness, and in habitual courtesy, he has maintained the reputation of the bar of 
Philadelphia, and supported the inherent dignity of the profession. 

In speaking of a few of the more prominent points of his character, I shall but give a 
voice to the feelings and opinions of all who surround me, among whom are included 
fiiends of his youth, associates. of his manhood, and reverers of his age. Earnest and con- 
vincing as an advocate, he was wise and faithful as a counselor, and remarkable as a 
lawyer for comprehension, vigorous and clear intelligence, for patience of investigation and 
force of argument. Truth, directness, and fidelity pervaded his character. 
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Immersed throughout life in great professional concerns, he found time to perform, with 
uncommon interest and ability, the duties that devolved on him as a citizen. His counte- 
nance, his wealth, his aid, his active and energetic exertions, by word and deed, were given 
with devotion and effect to the support of all the primary interests of society; to every 
effort to uphold the cause of morals and order, or advance the progress of learning, or estab- 
lish in permanent institutions the interests of humanity and justice. 

On the larger stage of public duty, on which his career was long and his position con- 
spicuous, he was always faithful to his country—never neutral in his feelings—always 
decided in the expression of his opinions. Often involved in the political heats of the hour, 
his earnest sincerity and manly frankness, while they conciliated the attachment of his 
political friends, commanded at all times the respect of those who differed from him most 
widely and most warmly in sentiment. 

He who was so mindful of his duties toward man could not well be otherwise than 
humble and true in his fidelity to the Almighty. He fulfilled his duties to society by the 
example of regular attendance on public worship, and lived and died as became a sincere 
and pious Christian. Therefore his age was pleasant and tranquil, and his death full of 
peace, and therefore he is mourned by the friends to whom he was endeared, by the profes- 
sion which he adorned, by the community which he benefited, and regretted by every citi- 
zen of our common country who is capable of appreciating private virtue and public service. 

Sir, it becomes us, the members of the Bar of Philadelphia, who have enjoyed the advan- 
tage of the bright example during his life, to strengthen and extend its influence by the 
honors we pay to his memory. I therefore move the following resolutions: 

Resolved, That we lament the bereavement which this profession sustains in the death of 
Jonn Serceant, who for so many years has made part of its distinction and pride, and 
who, throughout his long and active career, has been eminent, not more for his abilities than 
his virtues, and is worthy of admiration, not more for his great devotion to his client than 
for his fidelity to justice and the law. 

Resolved, That we honor the sense of moral responsibility and the spirit of diffusive be- 
nevolence by which our late fellow-citizen was so usefully connected with this community at 
large; which led him constantly to look beyond the possession of talents, to a comprehen- 
sive and beneficent use of them, and, while serving individual interests and justice in the 
unremitted labors of a long and active, and most useful professional career, animated his 
efforts inevery cause of social and public improvement. 

Resolved, That the members of this bar will assemble in this place half an hour before 
the time which shall be appointed for his funeral, that they may pay to his memory the 
respect of attending it in a body. 

Resolved, That a committee of nine persons, to whom the Chairman and Secretaries are 
requested to associate themselves, be appointed by the Chairman, to convey to the family of 
Mr. Serceant a copy of these resolutions, as an expression of sympathy in their great and 
rreparable bereavement. And that, as a further token of respect to his character, the pro- 
ceedings of this meeting be published in the papers of this city, in the National Intelligencer, 
at Washington, and with leave of the Supreme Court of this State, and of the Circuit Court 
of the United States, be inserted as an obituary in the next volume of their printed decisions. 


The resolutions were seconded by the Hon. Horace Binney, who spoke as follows: 


Mr. CrarrMan, AND GENTLEMEN OF THE Bar :—I concur in these resolutions; I approve - 
and second them with my whole heart, warmly and sincerely. They are beyond the com- 
mon scope, as Mr. Merepirn has observed, and therefore I approve of them. I do not do 
this as a ceremony, or in mere conformity with the custom which has grown up at_this bar 
within the last thirty years—the custom of making some offering or tribute to every mem- 
ber of the bar that departs this life. The usage proceeds unquestionably from an amiable 
source, but I have never been able entirely to approve of it. It impairs the expression of 
spontaneousness, cordiality, and sincerity which every such commemoration ought to have, 
and must have, to be of any value. ‘I'he death of Mr. Serceant, if there had been no such 
custom, would have brought this bar together by an instantaneous and irrepressible emotion. 
They would have offered him these resolutions with one mind and one heart, and would 
have adopted them with one unanimous voice. I exclude from my mind all influence of 
the custom, which in ordinary cases is taken by the world as a mere formality, and pro- 
duces a bad rather than a good effect. I yield to the influence and impulse of the occasion, 
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and second these resolutions with my whole heart; I am sure they will be adopted by the 
bar with the same feeling, and with entire unanimity. 

I might, indeed, Mr. Chairman, spare myself the pain of saying any more, and you the 
trouble of hearing it, after having listened to these resolutions, which, comprehensively as 
well as specifically, draw the character of Mr. Sereeanr, in its breadth, in its depth, and in 
its highest import. But I know what is expected of me, however painful it is for me to meet 
the demand. I know what is expected of me as his friend and cotemporary. I know that 
it is expected of me to dwell not in general terms of eulogy upon his character, but upon 
some of his individual characteristics, which have been exhibited to me in the course of a 
very long and intimate association with him. You expect from my long acquaintance with 
him, from our constant association for so many years, that some points of his character, 
some characteristics ofghis mind, which have struck me, and which were not always so dis- 
cernible in the public demonstrations that he gave, should be made known to you. It is only 
for the purpose of adverting to these particulars that I ask your attention for a few moments. 


Mr. Sereeant began, continued, and ended his adult life in the presence of some or 
more persons who are now in this audience. Its outset, you either know or have heard, 
was without censure, or reproach, or the shadow of either. His was an honorable and vir- 
tuous youth. And he continued from year to year, during his whole life, increasing his 
titles to respect and honor every day, until he achieved the highest degrees of both—as wise 
men estimate degrees of honor and respect—by merit, and not by accident or fortune, or the 
breath of popular applause. He has rounded the whole circle of his life, fully, completely, 
perfectly. He has descended to his rest with the mild serenity and beauty of the setting 
sun, after a course as uninterrupted and regular as the annual movement of the earth round 
that orb itself. He has more than lived out what the Psalmist calls ‘‘ the days of our age.” 
He has escaped the “labor and sorrow” that are foreboded to the strength that attains 
‘*fourscore ;” and now from henceforth, by the necessity which makes the past unchange- 
able, there is to be no decline nor decay in his bright example. I regard Mr. Serceanr as a 
fortunate man, 

I have said, Mr. Chairman, that his adult life was begun, continued, and ended in the 
presence of living witnesses that are before me. Most of you have seen a part of it. Some 
of you have seen a considerable part of it. There is one, and perhaps only one, who has 
seen the whole of it; and he is not the calmest to speak of it, nor the fittest to judge of it, 
and, it may be, is the least competent to represent it as it ought to be represented. But as 
I have known him long, and known him well, with an intimacy that was never surpassed 
between two men, it is my duty to exhibit my impression of it as it remains and ever will 
remain with me, as clearly as | can. 

I knew him well; 1 respected him truly; I honored him faithfully; I honored and 
respected him to the end of his life; I shall honor and respect his memory to the end of my 
own. No trivial incongruities of feeling or opinion; no misinterpretation, however arising; 
no petty gust; no cloud of a hand's breadth, which may and will chill or overcast the com- 
mon sky of the truest friends in a life of fifty-five years, ever for a single instant disturbed 
the foundations of my regard for him, or even reached the depths in which they were laid. 
These foundations were laid upon his principles, as 1 well knew them fifty years ago. 
They were laid deep upon that sure basis; and they were beyond the reach of change or 
chance, as his principles were. 

Mr. Serceant and myself were-fellow-students in the office of the late Janep InceRsoLt— 
a name that I can never mention without the profoundest veneration, as my master and 
guide in the law—and it was the good fortune of both Mr. Serceanr and myself to be raised 
under the eye of such a man, at such atime. It may not be known to the present age, but 
it is an indisputable fact, that in that venerable man’s person there were almost two dis- 
tinct natures, of different qualities, though both of them excellent: his nature in reflection 
and his nature in action. In reflection he was, or appeared to be, rather slow, uncertain, 
deliberate—poising and balancing thought against thought, and authority against authority, 
as if he did not wish to approach the conclusion: and the consequence of it, I believe, was, 
that while he was generally, and for the most part right, if he ever was otherwise, it was 
because the truth of the conclusion was hurt by the slowness of the process. This was one 
nature. But when he came into action he was the most clear, decided, bold, acute, far- 
sighted man that I have ever seen in my life, as it regarded all the purposes of his cause; 
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and he sprang to his conclusion instantly and fearlessly, as if he came to it by inspiration. 
In both of these natures, however different in their character, he was a fine example to the 
students in his office, whom he permitted to know him, and to tracr, as it were, the steps of 
his mind even in its coldest operations; and often did we hear him, through the glass door 
of his office on the other side of the way, treading his regular steps across the floor, and 
soliloquizing the points of an opinion or a cause, for the purpose of giving himself the stim- 
ulus which he felt that he required. When he got before a jury, he was the most dangerous 
adversary that any gentleman could meet. In my perhaps partial opinion, he was the 
ablest advocate of the bar before a jury, when he was in his prime and vigor, whether his 
cause was good or bad, and before the court also, if his cause was good, or probably so. 

Mr. Serceant was admitted into Mr. IncERsor1’s office some few, perhaps half a dozen, 
months before me. We were of the same age within a short month. He was admitted to 
the bar a term in advance of me; he in December, 1799, and myself in the following March- 
In Mr. InGERsoit’s office Mr. SerGEantT was a faithful student—addicted to little pleasure— 
social, cheerful, and gay, with the friends whom he preferred; and giving to myself, with- 
out stint, all the leisure time that he had, by night and by day, for the purpose of refresh- 
ment, or of mutual benefit, in the course of our studies. 

He had at that time, what all have since observed, an extraordinary quickness of thought, 
and an equally extraordinary grasp or comprehension of the thought or argument that was 
opposed to him. Whatever he studied, he knew well; and when he left the office was as 
accomplished a student as ever was admitted to the bar. Mr. INGERSOLL’s opinion of him 
was such that I recollect upon one oceasion when I went to the master to solve a doubt 
which my ignorance had not comprehended, that he said to me, ‘Go to Mr. Sereiant; he 
has been over that, and he can tell you if any body can.” I accordingly went to him, and 
he told me. This remarkable power of Mr. Serceant’s quickness of thought and grasp of 
comprehension of whatever was submitted to him, either on the same side or against him, 
you must have been familiar with. 1] saw it in its bud; you have seen it in its develop- 
ment. It was the same flower more fully developed; but having, from the strength of my 
first impression, no more freshness or beauty to me at any hour than when | saw it in its 
opening. He had, with this most striking and available faculty, another that was peculiar 
tohim. He manifested more of it when he was young and in middle life than he after- 
ward thought fit to use; because, perhaps, there were at times some inconveniences arising 
from it. But I state it, as it will serve to show the character of his mind. He had the 
faculty of condensing in an adage, or in a colloquial expression, drawn from the mother-wit 
and humor of the people, an answer to a proposition that he rejected, which at least took 
out of the argument all the affectation it may have had, if it did not effectually overthrow 
it. At times this faculty was peculiarly effective with the jury; and it often cut as deeply 
into the adversary as it did into his argument. But with the increasing elevation of his 
walk, and the full ascertainment of his strength, he made a more sparing use of it. 

In addition to his quickness, grasp of thought, and power of comprehension, he derived, 
through an excellent education, the art of arranging his argument.with perfect skill, accord- 
ing to the rules of the most efleetive logic; and he was able to penetrate the want of it in 
anybody that was opposed to him. He never split hairs—he never confused his premises 
and conclusion, by blending them together or involving them in any way; and he never 
permitted any one to do it against him; and he marched to his conclusion by a path or. 
paths that he was willing to let everybody trace and examine after he had completed the 
passage; and it was not safe for any man to do otherwise with him. 

His first striking success at the bar you all remember, or will remember it when I state 
that it was in the case of Bender v. Fromberger, in 1806. I need not say what that case was, 
as often as 1 have thought of it, and of its effect upon him, as I have thought of him as any 
person acquainted with the case and counsel will think when he refers to the case of Ackroyd 
and Smith, in Lord Campbell's Lives of the Lord Chancelors. It settled his position at the bar— 
it settled it with the court; for though, after gaining the cause upon matters of pleading, and 
gaining also one of the points, and an important one, upon the merits—that of the return of 
the purchase-money, with interest, upon-a coyenant of general warranty—he lost it upon the 
other, that is to say, the claim to indemnity to the value of the improvements; he gained 
more than he lost in the compliment that was paid him from the bench, and is introduced 
into the report, that, if any argument would have shaken the opinion of the judge, it would 
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have been Mr. Sergeant’s. That was fully equivalent to what Dunning said to Mr. Scott, 
when he rose to support a case at the assizes in opposition to Ackroyd and Smith. “ Sit down, 
Mr. Scott; 1 will not hear you; are you not the Mr. Scott that argued the case of Ackroyd 
and Smith?” ‘* Yes, may it please your lordship.” ‘Then, sir, { will not hear you. I 
have read your argument in that case, and neither you nor any man living can answer it.” 

Mr. Sergeant, I need not say, advanced from that time, steadily and uninterruptedly, until 
he came to the position that he finally held. His progress was more rapid than that of some 
of his cotemporaries, but at length they approached nearly to his position; and it was from 
being concerned myself frequently on tle same side with him that I came at length to know 
the peculiar habits of his mind, to which, perhaps, some of the bar may be strangers. Any 
man, in any position, at that time, could know what his powers were. No man could so 
well know as myself thegmanner in which he brought his powers into action. 

I have said that he was quick, comprehensive, logical ; his mind was, moreover, altogether 
of a suggestive character. He did not like to read for the purpose of thinking ; he thought 
for the purpose of reading to corroborate or to rectity his thoughts. Whether that would be 
the better way with minds less suggestive than his own is more thanI can say. It was his 
striking way, and sometimes, while it exposed him to inconvenience, at other times it gave 
him a sort of electric power that was altogether marvelous. He was not, according to my 
impression, the best consultor in the world with his colleague. He would think, (and that 
was his delight,) he would suggest, and he would reason; but it was in a manner compara- 
tively cold, and before he approached the true bearing either of the authorities or of the case. 
He always had this preference to the last day of his professional life; for I have witnessed 
it not many years before its conclusion. Wherever 1 was concerned with him, I certainly 
relieved him from all the practical inconveniences of it. I relieved him, except upon one 
occasion, when, unfortunately and unexpectedly, the whole burden of an important cause 
was thrown upon himself. 


* But, then, as I understood, he raised himself up from under the whole weight, and cast it 
upon the opposite side with extraordinary effect, by the defensive exercise of his speculative 
power, to gain the time that was necessary for the more precise consideration of the case, 
and the authorities bearing upon it. 1 refer to the case of Lessee of Livingston v. Moore. 
Upon that occasion, Mr. Sergeant and myself being together, this sort of adaptation of one 
to the other was perfectly well known and understood between us. The preparation of the 
case and general bearings of it were left to me, and he gave himself no further concern. He 
thought of it generally ; he had the general principles of the law in his mind; he had sug- 
gested various matters, and, in fine, all the work that his mind had to do was done; but 
everybody knows that it is not the mind alone that must work at the bar, to work effect- 
ually. The cause was called on when Judge Hopkinson sat in that chair where Mr. Justice 
Grsson now sits. It wasa cause of vast magnitude; it was a cause of great public interest; 
it was the Nicholson case; and the day before it came on I was stretched upon my bed with 
an acute inflammatory attack, which entirely disabled me. He sent for my eldest son, and 
asked what he should do. He made his motion to the court the next day for a continuation 
of the cause, in consequence of my illness; but there being another counsel engaged on the 
same side, the court refused his motion, and quite properly, too. Mr. Sergeant was, then, to 
go into that cause without the aid of a pioneer, trusting to what the preceding counsel, who 
was from the country, could furnish. ‘That counsel had worked for his own mind, but not 
for Mr. Sergeant’s. After he had spoken some forty minutes to the cause, and had said all 
that he thought material, but which was not all that was material for the cause, nor for Mr. 
Sergeant, who was to follow him, he said that no man of understanding would detain the 
court by speaking for a longer period in such a cause than three-quarters of an hour. There 
was the predicament; and how did he relieve himself from it? You know the discursive 
character of his reasoning when he thought it necessary; you know the manner in which 
his pregnant mind would throw off suggestion after suggestion, always connected more oP 
less with the subject, having the due character and order of ratiocination, tending apparently 
to the eonclusion, even when he saw himself that it was something wide of it. ‘This was 
his defensive speech against the order of the judge ; and, after he had talked the clock round, 
he went into his office, and on the next morning—how much of the night he gave to it I dé 
not know, if it were less than the whole—he came into court, and, as 1 understand from 
those who witnessed it, made a most clear, eflective and decisive effort, which gained the 
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cause. During the session afterward we argued the case together at Washington, with the 
same success. ‘That was the character of his mind. When the burden rested upon himself 
he prepared his causes well; but when he had his choice, it was the delight of his mind to 
think, speculate, to suggest, and to leave to another mind the work of more precise prepa- 
ration. 


I need not say what was the extent of his learning or the effectiveness with which he 
handled every cause that was submitted to him; you have been the witnesses of that; but I 
may speak of what were the moral qualities of the man during his whole career at the bar. 
His honor and integrity in all that regarded the profession or the management of his cause 
were not only above impeachment or imputation, but beyond the thought of it; so distinct 
and universal was this impression, that if any man had directed a battery of tiiat sort against 
him, the recoil would have prostrated him to the earth. His heart, his mind, his principles, 
his conscience, his bond to man and his bond to Heaven, which he had given early, and 
which, to the last, he never intentionally violated, would have made it, humanly speaking, 
impossible to him to swerve from his integrity. It is the best example for the rising genera- 
tion to have before them. He was perfectly fair; there was no evasion, no stratagem, no 
surprisal, no invocation of prejudice, no appeal to unworthy passions; he was above, far 
above all this. Mr. Sergeant had too much strength, indeed, to make use of such arts, to 
say nothing of his virtue. He was charitable in doing work at the bar without pecuniary 
compensation, though not without reward; he had that which in his judgment was best. 
But he did not do it ostentatiously. He did not do it by proclamation, informing the court in 
the presence of the bystanders that he had not received a fee, but that it would make no dif 
ference withhim. He never let his left hand know what his right hand did. Still less did 
he ever impose upon the left hands of others, by informing them of what his right hand had 
not done. He was in every respect internally, in the heart, a most kind man. Ido not 
mean that he was kind by routine—kind by ceremonial courtesy. I mean that he was kind 
in principle, and kind in the affections of his heart. Mr. Sergeant was a man of a most 
refined, delicate and susceptible organization. His instincts, quicker than his thoughts, would 
perceive, or think they perceived, the appearance of a disposition to assai! or wound him 
personally ; and he weuld sometimes repel and retort the injury or the sting where there 
was no intention of either the one or the other. But he was placable and not self-excusing. 
When the delicate tissue of his nerves was smoothed and quieted down, and the language 
of the heart came forth, it was not. only clear and plain, but the very countenance with which 
he expressed it was both attractive and seductive. It drew you more completely to him, and 
away from yourself. His best friends knew this quality, and that it was the accompaniment 
of a sensitive and rather susceptible nature, and it never diminished their regard for him. 

Having spoken of his manners at the bar, and the example he gave to the bar, I ought to 
speak of the range of his mind as the conclusion of the whole matter. The range of Mr. 
Sergeant’s mind was just as wide as the whole circle of his professional necessities. He 
knew the bearings ef every part of the law, although he had not penetrated into every nook 
end corner of it. But he could draw his resources from every part with equal ease when it 
was necessary. And it was often a matter of doubt in my own mind, with what branch of 
the law he was most conversant. He had acquired an early training in criminal law, and 
in that he not only went before his cotemporaries, but he stocd on one side of them, walk- 
ing a different line. He was of eourse generally accomplished, as you may judge from what 
Ihave said. But if he had any predilection—and 1 think he had—the discursiveness of his 
mind inclined him to such questions as would not fetter him by the chains of authority, but 
would suffer him to choose for himself the path in which his own suggestive pewers could 
work freely. Upon more than one occasion he rose to the highest degree of excellence in 
the class of constitutional questions. They were the best suited tohim. But he worked 
with ease and vigor in many fields. It was not altogether so with our predecessors at this 

‘bar. Although they were all competent, able and effective men, there was a marked dif- 
ference in them in respect to their particular excellence. Mr. Lewis was the crown lawyer 
—the criminal lawyer by way ef eminence. Mr. Tilghman was the lawyer for estates and 
tenures, devises and remainders. Mr. Ingersoll, Mr. Dallas and Mr. Rawle were most able 
advocates, and more able than others in the commercial law. And Mr. Duponceau was 
the prime leader in maritime and public law. At that time the preference was given by all 
of them to the leader in that particular branch upon which the case might depend. In mod- 
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ern times, I believe this practice is forgotten and passed away. General finish and accom- 
plishment prevail, and there is no one now who can claim to himself a prominent ability in 
any particular branch. So much for Mr. Sergeant’s professional character and professional life. 

In early life he had a decisive attraction for politics and to political position. He left two 
of his cotemporaries in making that selection, and he was gratified to the extent of his 
wishes by employments in public life frequently and generaliy, from the year 1805 to 1837; 
from 1805, when he was just known at the bar, to 1837, when he was at the head of the bar, 


and also at the same time at the head of the convention for reforming the constitution of 


the state. He had affinities for public and political questions, and felt a strong attraction to 
the incidents of public life. How nobly he maintained himself afterward ; how truly he 
proved his qualifications for the position ; with what fine manners, pure morality, personal 
dignity, and exalted talants he maintained himself there; how extensively and constantly 
he gratified the pride of his constituents; what immense profit accrued from his services to 
the city, the state and the country ; or how faithfully and strenuously he asserted the author- 
ity of the constitution, and of the whole constitution, I need not tell you. It was all a vir- 
tuous delight to him. He loved the stirring debate, the sympathetic combinations of men, 
the excitement, the agitation, the hopes and the very fears of the pending issue, and the 
triumph of victory ; and defeat was no depression to him, nor did it bring the least despond- 
ency. Nothing prevented him from immediately rallying with new tactics and new vigor 


for another campaign. I witnessed and sympathized with his delight, and he often spoke of 


it. But Mr. Sergeant was not a man of affectation ; he had not a particle of it in his nature. 
He was himself, totus atque veres, as to.all his duties, private, professional and public. He 
reconciled every one of them with the others, and with as much ability as any man I ever 
knew. He reconciled all his public life with his professional life, and carried on a regular 
and extensive practice in the courts while he held one of the highest positions in Congress. 
I personally knew that he never lost sight of them; and if he had, he knew that, in that 
sincerity which was the bond of our common intercouse, he would have received and would 
expect to receive an admonitory suggestion from myself. When he was offered the mission 
to Panama, he consulted me in reference to it; for we were in a professional relation in im- 
portant causes—one particularly—that if I had thought it had been wrong he would have 
thought it a desertion, and would have declined the appointment. He told me that he was 
prepared to doso. I told him to go, and that I should be happy in bearing any portion of the 
burden in his absence. He atterward consulted me in regard to a mission to England, which, 
if my memory serves me, was a mission anterior to that which is said to have been offered 
him by General Taylor. He wrote me a letter from Washington, asking me what I thought 
of it in all its relations, and 1 wrote to him that if he could go to England, and afterward 
leave the mission without returning to the bar, he ought to do so; but if he could not, that 
he ought not; and he refused it. He was a man who would never sacrifice his private or 
contracted duties to public life in such times as we have lived in. He wasa man of too much 
discernment, and knew too well the state of things in which we live, to have made a sacrifice 
there which would have involved a larger sacrifice elsewhere. He was, no one can doubt, 
possessed of a deep love of country, of patriotism in its highest sense, of the desire of exten- 
sive usefulness; but he never thought, and it would be gross injustice for any one to think, 
that a deep love of country, patriotism, and a desire of extensive usefulness can not exist 
with a devotion to the concerns of private and professional life, and a rejection of public 
service. He had too much sense, reason and justice for that. He would not surrender to 
rebuke in that way the friends that were by his side, and were never from his side. If this 
is a defensive word, gentlemen, let me remark that it is on behalf of the dead rather than the 
living. In all points of his character, Mr. Chairman; in all positions that he took; in all 
the manifestations of his mind, he was open, sincere, consistent and faithful to that main 
principle within him that he was bound, and ever bound, to all that he had assumed toward 
his friends and toward his own family. ‘That it takes an iota from his praise no one can 
suppose. ; 

Mr. Chairman, I have gone over Mr. Sergeant’s life, or parts of it, with as much detail as 
I can trust myself with at such a meeting and at such atime. I have endeavored to forget 
my own feelings, by going-more than is common on such occasions into matters that were 
professional, and that have a general reference to his intellectual power and tastes. It has 
been a relief to myself, and I hope not uninteresting nor unprofitable to you. 
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Of Mr. Sergeant's relations to his family I need not speak—1 can not speak. While the 
artery of domestic love is bleeding as theirs must now bleed, I have no skill to bind it up— 
no styptic tostanch it. ‘They have the deep, the most deep and sincere sympathy of the bar 
and of the public. ‘l‘hey have higher and better consolations than this. They have his ex- 
ample, is teaching, his personal prescription for himself. They will look to all that, and 
that is all they can or need look to. | They will look to God the Saviour, and find the reliet 
which he found. ‘They will take hold of the staff that supported Aim, and it will support 
them. ‘There is no other cure, there is no other relief tor such a wound. 

Mr. Chairman and Gentlemen of the Bar, it has pleased God that I should survive my two 
cotemporary friends of more than half a century—Charles Chauncey and John Sergeant. 
From the tenacity with which most men hold to life, such a survivorship may seem to be 
desirable; but it is not wisely desirable by any man, for it can not be reverently asked of 
Heaven. Mr. Webster, in his beautiful letter to his old school-master, Mr. Tappan, has 
himself said to this efleet: ‘*‘ Master Tappan, we may ask that God’s kingdom may come 
and be universally established upon earth; we may pray that His will may be done by us and 
by all men; we may ask for our daily bread; we may pray for forgiveness of sins, for 
escape from the snares of temptation, and fer deliverance from evil; but beyond this we 
hardly know for what good to supplicate the Divine mercy.” Doubtless Mr. Webster 
thought that a prayer for wisdom was included in our Lord’s prayer; and I do not deny it; 
but we may ask directly and expressly for wisdom, and if to the granted prayer there shal] 
be added length of days, the prayer will consecrate the gift, and it will be safe. But we may 
not ask for length of days; we ought not to ask it; old age has its pains, its disappoint- 
ments, its mortifications and its evils, and unless this Divine wisdom shall overshadow and 
crown him, the boon he asks may make that age worse than the ‘*‘ labor and sorrow ” which 
the Psalmist foreshadows for it. Ask it not. Ask for wisdom. Ask, if you please, for the 
one, and the other may be granted, if it is in the pleasure of God. But ask not for length 
of days. 

It has been my most grateful, most painful duty to declare to this bar, upon two occasions, 
the impressions that have been left upon me by the death of these two eminent men. Let 
no man envy me the task, however great its satisfaction (if 1 have met yeur wishes) may be, 
in short retrospect, to myself. Henceforth no such duty remains tome. I have uttered the 
last words at a bar meeting upon the departure of friends. I have probably uttered my final 
words to the bar of Philadelphia, except the expression of my most cordial regards and my 
most affectionate salutations to you all. 





APPLICATION TO REVIVE A JUDGMENT OF TWENTY YEARS’ STANDING. 


Junee Grier, on the 13th of September last, delivered an opinion in the United States Cir- 
cvit Court, in the case of Magniac and Others v. John R. Thompson. This was an attempt 
to revive a judgment of more than twenty years’ standing. A demurrer was filed and an 
argument had upon the demurrer, and upon this the opinion was given. Mr. Thompson, 
many years ago, while perfectly solvent, settled upon his wife the property she brought him 
by marriage, with an addition from his own means. He subsequently became unfortunate 
in business, and the object in reviving the judgment was to get possession of the property 
thus settled upon his wife. It was also sought to attach the means acquired by Mr. Thomp- 
son since the outlawry of the judgment given by him to the plaintiffs in 1827. . 

Judge Grier decided, First. That the arrest upon ca. sa. was a technical discharge of the 
judgment. Second. That the arrest, coupled with the release and voluntary discharge, ope- 
rated as a discharge in bankruptcy. Third. Thatthere was neither fraud in fact nor mistake 
in law, in the cireumstances shown in the bill, which would authorize a court of equity to 
interfere. The bill was therefore dismissed with costs. 





